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Before the 
National Labor Relations Board 


Case No. 20-C-1306 


In the Matter of: 


WELLS, INC., 
and 


INTERNATIONAL ASSOCIATION OF MA- 
CHINISTS 


FIRST AMENDED CHARGE 


Pursuant to Section 10 (b) of the National Labor 
Relations Act, the undersigned hereby charges that 
Wells, Inc. at P. O. Box 29, Reno, Nevada, employ- 
ing 14 workers in long distance trucking has en- 
gaged in and is engaging in unfair labor practices 
within the meaning of Section 8 subsections (1) and 
(3) and (5) of said Act, in that on or abont Jan- 
uary 31, 1945, it, by its officers, agents, and em- 
ployees terminated the employment of Jack Benton 
solely because of his membership in and activities 
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on behalf of International Association of Machin- 
ists, a labor organization, and at all times since such 
date has refused and does now refuse to employ the 
said Jaek Benton in violation of Section 8, sub- 
division (3) of the Act. 


On or about May 16, 1844, at all times since that 
date, and particularly on October 5 and December 
22, 1944, it, by its officers, agents and employees 
hag refused and now refuses to bargain collectively 
with the authorized agents of International Asso- 
ciation of Machinists, a labor organization chosen 
by a majority of its employees at its Reno, Nevada, 
shop for collective bargaining with respect to rates 
of pay, wages, hours of emplovment, and other con- 
ditions of employment in violation of Seetion 8, 
subdivision (5) of said Act. 


By all the acts set forth in the paragraphs above, 
and by disparaging the Union, ordering employees 
to refrain from Union discussions in the shop, dis- 
ermminatorily refusing a Union representative ad- 
mission to its premises, threatening to move its 
operations from Reno to Salt Lake City, interrogat- 
ting its employees with respect to Union member- 
ship, and ridiculing an employee for wearing a 
Union button, it, by its officers, agents and em- 
ployecs interfered with, restrained, and coereed its 
employees in the exercise of the rights guaranteed 
in Section 7 of the Act, in violation of Section 8, 
subdivision (1) of the Act. 


The undersigned further charges that said unfair 
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labor practices are unfair labor practices affecting 
conunerce within the meaning of said Act. 


Name and address of person or labor organization 
making the charge. (If made by a labor organiza- 
tion, give also the full name, local number and 
affiliation of organization, and name and official 
position of the person acting for the organization.) 


INTERNATIONAL ASSOCIA- 
TION OF MACHINISTS, 
iy /s/ K. C.2eP PERSON, 
Grand Lodge Representative, 
Whitcomb Hotel. San Fran- 
cisco. 


Subseribed and sworn to before me this 9th dav 
of August, 1945, at San Francisco, California. 
/s/ WALLACE E. ROYSTER, 
Attorney. 


(Admitted Aug. 24, 1945.) 
[Endorsed]: Filed Aug. 9, 1945. 


[Title of Board and Cause. ] 
COMPLAINT 


It having been charged by International Associa- 
tion of Machininists, that Wells, Inc., herein ¢éalled 
the respondent, has engaged in and is now engaging 
in certain unfair labor practices affecting commerce 
as set forth in the National Labor Relations Act, 
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49 Stat. 449, herein called the Act, the National 
Labor Relations Board, herein called the Board, by 
the Regional Director for the Twentieth Region as 
agent for the Board, designated by the Board’s 
Rules and Regulations, Series 3, as amended, Article 
IV, Section I, hereby issues its complaint and alleges 
as follows: 
is 


Wells, Inc., is and at all times herein mentioned 
has been, a Nevada corporation with its principal 
office and place of business in Reno, Nevada. 


Vol. 


Respondent is a common carrier of freight by 
motor truck in the States of Nevada and California 
under Interstate Commerce Commission Docket No. 
MC 43269. Respondent, in the course and conduct 
of its business, transports and continuously has 
transported substantial amounts of freight from 
points in Nevada to points in California and from 
points in California to points in Nevada. The re- 
spondent also delivers freight to interstate carriers 
at points in California and Nevada destined for 
points outside California and Nevada and receives 
freight from interstate carriers at points in Cali- 
fornia and Nevada which originated at points out- 
side California and Nevada. 


ate 
International Association of Machinists, herein 
called the Union, is affiliated with the American 
Federation of Labor and is a labor organization 
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within the meaning of Section 2, subdivision 5, of 
the Act. 


ly. 

All mechanics, mechanic helpers, and greasers em- 
ployed by the respondent at its shop in Reno, 
Nevada, constitute a unit appropriate for the pur- 
poses of collective bargaining. 


V. 

On May 16, 1944, the Union was, and at all times 
since that date has been the duly designated repre- 
sentative of a majority of the employees in the 
appropriate unit for the purposes of collecting bar- 
gaining. 


al 
On May 16, 1944, at all times since that date, and 
particularly on October 5, 1944, and December 22, 
1944, the respondent refused and now refuses to 
bargain collectively on request with the duly author- 
ized representative of the Union. 


JUG 
Respondent, through its officers, agents, and em- 
plovees, during about the months of December 1944 
and January 1945, interfered with, restrained, and 
coerced its employees in the exercise of their rights 
guaranteed in Section 7 of the Act by the following 
acts: 


(a) disparaging the Union. 


(b) ordering employees to refrain from Union 
discussions in the shop. 
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(ec) diseriminatorily refusing a Union represen- 
tative admission to its premises. 


(d) threatening to move its operations from 
Reno to Salt Lake City. 


(e) interrogating its employees with respect to 
Union membership, and 


(f) ridiculing an employee for wearing a Union 

button. 
VIII 

Respondent, through its officers, agents, and em- 
ployees, on January 31, 1945, discharged Jack Ben- 
ton solely because of his membership in and ac- 
tivities on behalf of the Union and at all times sinee 
that date has refused and now refuses to reemploy 
the said Jack Benton. 


JIS 
By all the acts set forth and described in para- 
eraphs VI, VIT. and VIII, above, the respondent 
has interfered with, restraining, and coercing its 
employees and is interfering with, restraining, and 
cocreing its employees in the exercise of the rights 
guaranteed in Section 7 of the Act and thereby has 
engaged in, and thereby is engaging in, unfair labor 
practices within the meaning of Section 8, sub- 
division 1, of the Aet. 
aS 
by its refusal to bargain as set forth and de- 
scribed in paragraph VI, above, the respondent has 
engaged in and is now engaging in unfair labor 
practices within the meaning of Section 8, sub- 
division 5, of the Act. 
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XJ. 

By the discriminatory discharge of Jack Benton 
as set forth and described in paragraph VIII, above, 
the respondent has engaged in and is now engaging 
In unfair labor practices within the meaning of Sec- 
tion 8, subdivision 3, of the Act. 


XII. 

The activities of the respondent as set forth and 
described in paragraphs VI, VII, VIII, IX, X, 
and XI, occurring in connection with the operations 
of the respondent described in paragraphs |! and IT, 
above, have a close, intimate, and substantial rela- 
tionship to trade, traffic and commerce among the 
several states of the United States and tend to lead 
to labor disputes burdening and obstructing com- 
meree and the free flow of commerce. 


XITT. 

The acts of the respondent described above, con- 
stitute unfair labor practices affecting commerce 
within the meaning of Section 8, subdivisions 1, 3, 
and 5, Section 2, subdivisions 6 and 7 of the Act. 


Wherefore, the National Labor Relations Board 
on the 9th day of August, 1945, issues its Complaint 
against Wells, Inc., a corporation, respondent 
herein. 


[Seal] /s/ JOSEPH E. WATSON, 
Regional Director, National Labor Relations Board, 
Twentieth Region. 


[Endorsed]: Admitted Aug. 24, 1945. 
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[Title of Board and Cause. ] 
NOTICE OF HEARING 


Please Take Notice that on the 24th day of 
August, 1945, at United States Attorney’s Office, 
Third Floor of the Post Office Building, Reno, 
Nevada, at 10:00 o’clock in the forenoon, a hearing 
will be conducted before a duly designated Trial 
Examiner of the National Labor Relations Board 
on the allegations set forth in the Complaint at- 
tached hereto, at which time and place you will 
have the right to appear in person, or otherwise. 
and give testimony. 


A copy of the Charge upon which the Complaint 
is based is attached hereto. 


You are further notified that you have the right 
to file with the undersigned Regional Director, act- 
ing in this matter as agent of the National Labor 
Relations Board, an answer to the said Complaint 
within ten (10) days from the service thereof. 


Please Take Notice that duplicates of all exhibits 
which are offered in evidence will be required unless, 
pursuant to request or motion, the Trial Examiner 
in the exereise of his discretion and for good cause 
shown, directs that a given exhibit need not be 
duplicated. 


In Witness Whereof the National Labor Relations 
Board has caused this, its Complaint and Notice of 
Hearing, to be signed by the Regional Director for 
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the Twentieth Region on this 9th day of August, 
1945. 


[Seal] /s/ JOSEPH E. WATSON, 
Regional Director, National 
Labor Relations Board. 


(In Kv) - 
[Endorsed]: Admitted Aug. 24, 1945. 


[Title of Board and Cause.] 


AFFIDAVIT OF SERVICE OF NOTICE OF 
HEARING AND COMPLAINT 


Date of Mailing August 9, 1945. 

I, the undersigned employee of the National 
Labor Relations Board, being duly sworn, depose 
and say that on the date indicated above I served 
the above-entitled document (s) by post-paid reg- 
istered mail upon the following persons, addressed 
to them at the following addresses: 


Wells, Inc., P. O. Box 29, Reno, Nevada, Registry 
No. 915559. Date of delivery. August 11, 1945. 


International Association of Machinists, c/o K. 
C. Apperson, Whitcomb Hotel, San Francisco, Cali- 
fornia. Registry No. 915560. Date of delivery: 
August 10, 1945. 


/8/ PATRICIA MAGUIRE 
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Subscribed and sworn to before me this 17th day 
of August, 1945. 
[Seal] /s/ ROSE C. CHAFFEE, 
Designated Agent, National 
Labor Relations Board. 


(Signed Post Office receipts No. 915559 and 
915560 attached.) 


[Endorsed]: Admitted Aug. 24, 1945. 


[Vitle of Board and Cause.] 
ANSWER 


++ 


Comes now the above-named respondent, Wells, 
Inec., and in answer to the complaint on file herein 
admits, denies and alleges as follows: 


1. Admits the allegations contained in para- 
graphs one and two. 


2. In answer to paragraph four, this respondent 
generally and specifically denies the allegations con- 
tained in said paragraph four, which provide that 
all mechanics, mechanic helpers and greasers em- 
ployed by the respondent at its shop in Reno, 
Nevada, constitute a unit appropriate for the pur- 
pose of collective bargaining. 


3. This respondent denies generally and specifi- 
cally each and every allegation contained in said 
paragraphs five, six, seven, cight, nine, ten, eleven, 
twelve and thirteen. 
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4. his respondent denies generally and specifi- 
cally each and every allegation contamed in said 
complaint not otherwise specifically admitted herein. 


Wherefore, respondent prays that the complaint 
in this matter be dismissed. 


/s/ LOUIS H. CALLISTER, 


Attorney for Respondent. 


State of Utah, 
County of Salt Lake—ss. 

Howard A. Wells, being first duly sworn on oath, 
deposes and says: That he is the Vice-President of 
Wells, Inc., the respondent herein, and as such 
makes this verification; that he has read the fore- 
going Answer, knows the contents thereof, and the 
same is true according to his own knowledge except 
as to matters therein alleged on information and 
belief, and as to such matters he believes them to be 
Tite, 


/s/ HOWARD A. WELLS 
Subscribed and sworn to before me this 17th day 


of August, 1945. 
[Seal] /s/ MARGARET A. LEHMAN, 


Notary Public, residing in 
Reno, Nevada. 


My Commission Expires July 31, 1948. 
(Received Aug. 20, 1945, N.L.B.) 


[Endorsed]: Admitted Aug. 24, 1945. 
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In the United States Cireuit Court of Appeals 
for the Ninth Cireuit 


No. 11388 


WELLS, INC., 
Petitioner, 
ve 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


CERTIFICATE OF THE NATIONAL 
LABOR RELATIONS BOARD 


The National Labor Relations Board, by its Chief 
of the Order Section, duly authorized by Section 1 
of Article VI, Rules and Regulations of the National 
Labor Relations Board—Series 3, as amended, 
hereby certifies that the documents annexed hereto 
constitute a full and accurate transcript of a pro- 
eceding had before said Board entitled, ‘‘In the 
Matter of Wells, Inc. and International Association 
of Machinists,’’ the same being Case No. 20-C-1306 
before said Board, such transcript including the 
pleadings, testimony and evidence upon which the 
order of the Board in said proceeding was entered, 
and including also the findings and order of the 
Board. 


Fully enumerated, said documents attached hereto 
are as follows: 


(1) Copy of order designating Howard Myers 
Trial Examiner for the National Labor Relations 
Board, dated August 24, 1945. 
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(2) Stenographic transcript of testimony held 
before Trial Examiner Mvers on August 24 and 25, 
1945, together with all exhibits introduced in evi- 
dence. 


(3) Copy of petitioner’s letter dated September 
11, 1945, requesting extension of time to file brief 
before the Trial Examiner. 


(4) Copy of telegram, dated September 21, 1945. 
eranting all parties extension of time to file brief 
before the Trial Examiner. 


(5) Copy of Trial Examiner Myer’s Intermedi- 
ate Report, dated October 17, 1945 (annexed to 
item 10 hereof). 


(6) Copy of order transfering Case to the 
Board, dated October 23, 1945. 


(7) Copy of petitioner’s telegram, dated No- 
vember 6, 1945, requesting extension of time to 
file exceptions and brief. _ 

(8) Copy of telegram, dated November 8, 1945, 
granting all parties extension of time to file excep- 
tions and brief. | 

(9) Copy of petitioner’s exceptions to the Inter- 
mediate Report. 

(10) Copy of decision and order issued by the 
National Labor Relations Board on June 12, 1946, 
with Intermediate Report annexed, together with 


affidavit of service and United States Post Office 
return receipts thereof. 


In Testimony Whereof the Chief of the Order 
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Section of the National Labor Relations Board, 
being thereunto duly authorized as aforesaid, has 
hereunto set his hand and affixed the seal of the 
National Labor Relations Board in the city of 
Washington, District of Columbia, this 6th day of 
September, 1946. 


[Seal] JOHN E. LAWYER, 
Chief, Order section 
National Labor Relations 
Board. 


FTitle of Board and Cause. | 


ORDER DESIGNATING TRIAL 
EXAMINER 


It Is Hereby Ordered that Howard Myers act as 
Trial Examiner in the above case and perform all 
the duties and exercise all the powers granted to 
trial examiners under the Rules and Regulations 
—Series 3, as amended, of the National Labor Rela- 
tions Board. 


Dated, Washington, D. C., August 24, 1945. 


/s/ FRANK BLOOM, 
Chief Trial Examiner. 
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September 11, 1945 


Mr. Wallace EK. Royster, Attorney 
National Labor Relations Board 
1095 Market Street 

San Francisco (3), California 


Re: Wells, Ine. 
Case No. 20-C-1306 


Dear Sir: 
Mr. Louis H. Callister is presently in Washing- 
ton, D. C. appearing before the National War Labor 


Board. He expects to return to Salt Lake City on 
either the 17th of 18th of September, 1945. 


He has asked that I write to you and request an 
extension in which to file his brief in the above- 
entitled matter. If it is agreable with vour Board, 
he would like to have an extension to and including 
the 27th day of September in which to file the brief. 


We would appreciate advice from you as to 
whether or not this extension can be granted and 
would also appreciate vou notifying the Examiner 
who heard the case, of your decision. 


Thanking you in advance for your consideration, 
I remain 
Very truly yours, 


/s/ HK. R. CALLISTER, 
Associate. 
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September 21, 1945 


E. R. Callister, 
Continental Bank Bldg. 
Salt Lake City, Utah 


Wallace BK. Royster, Attorney 
Nalt. Labor Relation Board 
1095 Market Street 

San Francisco, California 


Briefs may be filed re Wells, Inc., Case 20-C-1306 
if mailed by September Twenty-seven. 


SAMUEL H. JAFFEE, 
Associate Chef Trial Exam- 
iner, 
National Labor Relations 
Board. 


[Title of Board and Cause. ] 
NLB-1403 
9/26/45 


ORDER TRANSFERRING CASE TO THE 
NATIONAL LABOR RELATIONS BOARD 


A hearing in the above-entitled case having been 
held before a duly designated Trial Examiner and 
the Intermediate Report of the said Trial Examiner, 
a copy of which is annexed hereto, having been 
filed with the Board in Washington, D.C., 

It Is Hereby Ordered, pursuant to Article II, 
Section 32, of National Labor Relations Board Rules 
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and Regulations—Series 3, as amended, that Case 
No. 20-C-1306 be, and it hereby is, transferred to 
and continued before the Board. 


Dated, Washington, D. C., October 23, 1945. 
By direction of the Board: 
JOHN E. LAWYER, 
Chief, Order Section. 


WU D62 35/34 11 Extra 
Salt Lake City, Utah, Nov. 6, 1945 1212P 


National Labor Relations Board 
Rochambeau Bldg. 


Would like additional ten days to file briefs, etc., 
in Wells, Inc. Case, No. 20-C-1306. Mr. Callister 
in San Francisco for past week. 


Lois Krause, Secretary, 619 Continental Bank 
Building, Salt Lake City, Utah, Telephone 3-3819. 
sore 


INC 20-C-1306 619 3-3819... 
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National Labor Relations Board 


Louis H. Callister 
619 Continental Bank Bldg. 
Salt Lake City, Utah 


K. C. Apperson 
306 Pacific Bldg. 
Oakland, California 


National Labor Relations Board 
San Francisco, California 


November 8, 1945 


Re: Wells, Inc., 20-C-1306 
Time for filing exceptions and briefs extended 
to November 19. 


NATIONAL LABOR RELA- 
TIONS BOARD 


[Title of Board and Cause. ] 


OBJECTIONS TO THE INTERMEDIATE RE- 
PORT RECOMMENDATIONS, FINDINGS 
OF FACT AND CONCLUSIONS OF TRIAL 
EXAMINER 


Comes now the above named respondent, Wells, 
Inec., and objects to the recommendations upon the 
grounds that they are not supported by the evidence 
in this cause; objects to the conclusions of law 
found by the Trial Examiner upon the grounds that 
the same are not based upon the evidence, and 
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further, that said conclusions of law have no basis 
in fact or in law. 


This respondent further objects to the findings 
of the Trial Examiner upon the grounds that the 
samne are not supported by the evidence in this 
cause. 


The respondent further objects to the conelusions 
of the Trial Examiner as follows: 


1. That it is in violation of the National Labor 
Relatitons Act for an employer to discharge a fore- 
man (which was stipulated that he had the right to 
hire and five and direct all the activities of the 
sixteen employees) who participates in organization 
of a union, thereby subjecting the employer to un- 
fair labor practices. ‘This respondent does not ad- 
mit that this was the grounds for the discharge, but 
was for the reason that the foreman desired to te 
removed from his duties as foreman and become a 
mechanic. The company was not willing to agree 
to this; however, accepting the findings of the Trial 
Examiner, this respondent objects to his con- 
clusions of law on the grounds that an employer has 
the right to discharge a foreman who, as stipulated, 
has the right to hire and fire, direct and control 
the activities of the entire personnel of the unit 
appropriate for the purpose of collective bargain- 
ing, who participates in union activities by solicit- 
ing union membership among the emplovees whom 
he supervises. The Trial Examiner in effect is 
finding that the National Labor Relations Act pro- 
hibits an emplover from discharging a foreman who 
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coerees or solicits union membership, thereby sub- 
jecting the company to violation of the National 
Labor Relations Act. He, therefore, holds that the 
company has no control over the activities of the 
foreman, and cannot take disciplinary action or dis- 
charge the foreman for subjecting it to a violation 
of the National Labor Relations Act. It is signifi- 
cant that the Trial Examiner does not cite any 
authorities to substantiate his position. 


2. The company further objects to the findings 
and conclusions of the Trial Examiner in alleging 
that the respondent herein has refused to bargain 
with the majority representative of its employees 
in an appropriate bargaining unit. No unit was 
ever agreed to prior to the hearing of this cause in 
Reno. Query: Can an employer be guilty of re- 
fusing to bargain as to the terms and conditions of 
employment when they are unable to agree as to the 
appropriate unit? 


The company objects to the examiner’s finding 
that the union had stated to Wells, Ine. that the 
only unit they sought consisted of all persons <loing 
mechanical work in the body shops as mechanics, 
thereby finding that a unit had been agreed to. The 
complaint in this eause definitely, unequivocally 
and with certainty alleges the appropriate unit to 
be employees other than that which the examiner 
finds had been agreed to by the union and the com- 
pany as an appropriate unit for the purpose of col- 
lective bargaining. The unit alleged in paragraph 
four of the eomplaint by this board as appropnate 


| 
| 
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ineluded, in addition to mechanics and mechanics 
helpers, greasers. 


3. The company objects to the findings and con- 
clusions of the Trial Examiner that the respondent 
interfered, restrained and coerced its employees in 
the exercise of their rights to self-organization, one 
of the bases for this finding by the Trial Examiner 
bemg that the company representative made a 
shighting remark to their foreman, whom it was 
stipulated had the right to hire and discharge, and 
who had control of the employees in the appropriate 
unit, against unionism. The company objects to the 
findings and conclusions of ,this examiner that the 
company, under the National Labor Relations Act, 
has no right to discipline or take such action as it 
deemed necessary to stop such employees from sub- 
jecting it to violation of the National Labor Rela- 
tions Act. If the company makes a sliglting re- 
mark about the union to one of its executives, and 
this is a violation of the National Labor Relations 
Act, then it precludes the right of the employer to 
discipline its executives and foreman. 


Respectfully submitted, 
WELLS, INC. 


By LOUIS H. CALLISTER, 
Attorney. 


[Title of Board and Cause.] 


DECISION AND ORDER. 


On October 17, 1945, the Trial Examiner issued 
his Intermediate Report in the above-entitled pro- 
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ceeding, finding that the respondent had engaged m 
and was engaging in certain unfair labor practices 
and recommending that it cease and desist there- 
from and take certain affirmative action, as set 
forth in the copy of the Intermediate Report at- 
tached hereto. Thereafter, the respondent filed ex- 
ceptions to the Intermediate Report and a support- 
MMe [snes Sse, 

The Board has reviewed the rulings of the Trial 
Examiner at the hearing and finds that no preju- 
dicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Interme- 
diate Report, the exceptions and brief, and the 
entire record in the case, and hereby adopts the 
findings, conclusions, and recommendations of the 
Trial Examiner, except insofar as they are imcon- 
sistent with our findings and order hereinafter set 
forth. 


1. We agree with the conclusion of the Trial 
Examiner that the respondent discriminated in re- 
gard to the hire and tenure of employment of Fore- 
man Benton and thereby discouraged membership 


in the Union in violation of Section 8 (3) of the 
Act. 


It is the respondent’s contention that Foreman 
Benton was discharged, following his request either 
for a vaise or for a demotion to the position of an 
ordinary mechanic, because demotion of a foreman 
to a non-supervisory status ‘“‘has never been satfis- 
factory’’; such employees would ‘‘not take orders 
and subject themselves to disciplinary aetion by the 
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new foreman’? as would other employees.! It is our 
opinion, and we find, that the respondent merely 
used this situation as a pretext for terminating 
Benton’s employment in order to disconrage union 
membership. <At the outset, it must be observed 
that Snperintendent Divine’s original reaction to 
Benton's alternative request for demotion was not 
unfavorable. In fact, Divine and Benton even ex- 
plored the possibility of Benton's going to work 
as a mechanic on the night shift where they: had 
“fa little bit of tronble.’’ Benton made his request 
for a raise or, in the alternative, for demotion, 
sometine in the latter part of December 1944 or 
the first of January, 1945 at which time he was tol: 
by Superintendent Divine: ‘I think everything can 
be arranged and don’t worry.’’ Benton heard noth- 
ing more about the matter until January 31, when 
he was summarily discharged at the end of the 
working day, without any advance notice. [t was 
then that Divine for the first time advanced the 
alleged impracticability of demotion as a_ rea- 
son for the denial of Benton’s request.” 


1At the hearing, when Superintendent Divine was 
questioned about the reason for his refusal to demote 
Benton, he testified: ‘‘I have run shops since 1930 
and I have tried demoting several foremen to 
mechanics and they won’t concentrate on the work. 
They are constantly criticizing, and for that reason 
I didn’t want to try Jack Benton as an ordinary 
mechanice.’’ 


2Superintendent Divine, in effect, testified that 
Foreman Benton came to him about January 25 and 
asked him if it was possible to get moze money and 
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Benton’s services both as a mechanic and as a 
foreman were entirely satisfactory. The discharge 
took place prior to V-J Day at a time when there 
was a manpower shortage prevailing throughout the 
country, and when, as Benton testified without con- 
tradiction, the respondent ‘‘didn’t have the qualified 
men.’’ Under these circumstances it is highly sig- 
nificant that the respondent not only failed to grant 
Benton’s request for demotion, but did not give 
him an opportunity to remain as foreman at the 
same salary. Plainly, the language of Benton’s 
request for a raise or demotion could not be con- 
strued as an ultimatum that he was unwilling to 
continue as a foreman at the same salarv if neither 
request were granted.2 Nor does the final conversa- 
tion between Benton and Superintendent Divine 
indicate that Divine had placed such a construction 
on Benton’s requests. Divine told Benton that he 
was ‘‘relieved’’ of his foreman’s duties and that he 
could not work as a mechanic. In response to 


if not that he would like to be relieved of the fore- 
man’s Job and given a job as a mechanic. Divine, 
however, testified that the January 25 conversation 
was the first and only conversation he had with 
Benton and that he informed Benton at that time 
that he ‘‘didn’t want him as a mechanic.’’ To the 
extent that Divine’s testimony conflicts with that of 
Benton, it is not credited. 

3Foreman Benton testified that he said to Super- 
tendent Divine, ‘‘.. . I wondered if I could get some 
more money. If that wasn’t satisfactory, I wonder ed 
if he could get another foreman and give me a job 
back as a mechanic.” 
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Benton’s query, ‘‘In other words you mean thai I 
am fired?’’, Divine replied, ‘‘If you look at it that 
way, yes.’”’ 

The respondent’s hositility to the Union and its 
desire to frustrate organizational activities of the 
Union among its rank and file employees furnish 
a reasonable explanation for its discharge of Benton. 
Its hostihty to the Union is reflected throughout the 
record. Through its officials, the respondent ‘pre- 
vented the union representative from collecting 
union dues in the shop during non-working time; 
questioned employees concerning their union mem- 
bership and activities, made disparaging remarks 
eoncerning the Union in the presence of rank and 
file employees; threatened to remove its operations 
to Salt Lake City rather than to submit to any of 
the demands of the Union in the proposed contract; 
and finally, engaged in dilatory tactics during the 
collective bargaining negotiations. The respond- 
ent’s officials were fully aware of Benton’s member- 
ship and interest in the Union. Indeed, WW. E. Wells, 
the respondent’s president, observed at one of the 
collective bargaining conferences that ‘‘Benton was 
responsible for his employees belonging to the 
Union”’ and ‘‘wishing to be represented by it.’’ That 
a discharge of an active adherent of a union under 
circumstances which suggest no motivation other 
than hostilitv to the union, operates as 2 warning 
to all emplovees of the danger attached to adherence 
to the union, hence generally discourages union 
membership, cannot be denied. We conelude that 
the respondent discharged Benton because of its 
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manifest hostility to the Union and its desire to 
discourage membership therein by his discharge. 
The fact that Benton was a supervisory employee 
does not relieve the respondent of its statutory obli- 
eation not to engage in discriminating conduct to 
discharge membership in the Union.’ We have held 
on prior oceasions that the prohibition of Section 
8(3) of the Act extends to any discriminatory dis- 
charge which is intended, or the purpose and effect 
of which is, to discourage membership in a lahor 
organization,® and the existence of a justifiable eause 


4We are not confronted with the question of 
whether Benton’s discharge would have been justi- 
fied if the respondent had discharged him because 
his activities in behalf of a rank and file union were 
unlawful or to protect the respondent’s neutrality. 
Tt did not assign such activities as a reason for his 
discharge at the time it occurred. Nor did the 
espondent claim in its pleadings or its evidence that 
it had discharged him for this reason. During the 
oral argument before the Trial Examiner, the re- 
spondent’s counsel urged for the first time that to 
have permitted Benton to continue in its employ 
would have compromised its neutrality and sub- 
jected it to unfair labor practice charges. This was 
an obvious afterthought and not the reason for the 
discharge. We are not concerned with the question 
of whether a reason existed which could have been 
the basis of a non-discriminatory discharge. one 
issue here, as in all cases under Section "8 (3), 
whether the real reason for the discharge was c 
discourage membership in a labor organization. 


*Matter of Air Associates, Inc., 20 N. L. R. B. 356, 
375, enf’d as mod. 121 F. 2d, 586, .(C.C.A. 2) ; Matter 
of Skinner and Kennedy Statiouery Company, 13 
N. L. R. B. 1186, enf’d 1138 F. 2d, 667 (C.C.A. 8) 
where we found that the discharge of Foreman Eek- 
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for discharee is immaterial if it was not in fact 
the motivating cause for the discharge. 

Upon the entire record we find that the respond- 
ent discriminated in regard to the hire and tenure 
of Benton’s employment and thereby discouraged 
membership in the Union of its rank and file em- 
ployees. 

2. The Trial Examiner found that on December 

1945, when the respondent refused to bargain 
with the Union, the Umon represented a majority 
of emplovees in the appropriate unit. and that the 
respondent’s refusal to bargain violated Section 
8(5) of the Act. Under the circumstances disclosed 
by the record, we cannot agree with the finding that 
the Union represented a majority and accordingly 
must dismiss the allegation of the complaint that 
respondent violated Section 8(5) of the Act. 


The Trial Examiner’s finding as to the Union’s 
majority representation is based on authorization 
cards signed by five out of eight employees in the 
appropriate unit, and upon the employees’ petition 
of December 18, 1944, which was signed by seven 
emplovees in the unit, designating the Union as the 


ert reflected ‘‘an intention on the part of the em- 
ployer to discourage its employees from aligning 
themselves with the Union.’’ Cf. Matter of Reliance 
Mannfacturing Company, 60, N. L. R. B. 946, where 
we found that a constructive discharge of a forelady 
because she refused to aid her employer in an anti- 
union campaign discouraged non-supervisory em- 
ployees’ membership in the Union; Matter of Vail 
Manufacturing Company, 61 N. L. R.B. 181; Matter 
of Climax Engineer Co., 66 N. L. R. B., No. 141. 
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exclusive bargaining representative. While ordi- 
narily we would recognize the designation by auther- 
ization cards as valid, we note that in the instant case 
the record shows that at the time these authorization 
cards were procured by the Union, Foreman Benton, 
who was in charge of the respondent’s shop at Reno 
with the authority to hive and discharge, was ac- 
tively engaged in union activities as a steward and 
trustee and influenced some of his subordinates to 
become members of the Union.6 Although the auth- 
orization cards were secured by Union Representa- 
tive McKay vather than by Benton, and Benton’s 
actual solicitation was apparently limited to a few 
employees, the unit 1s very small and it is 1mpos- 
sible to determine the extent to which Foreman 
Benton’s activities and solicitation were responsible 
for any employee’s decision to join the Union, and 


*Benton testified : 

Q. You told these employees the Union was a 
good thing, they should join? 

A. (Benton) I never told them they should 
join. We had a Union. If they wanted to join it, 
it was up to them, they were not forced. 

Q. What did you tell them? 

A. Wehada Union. Most of them came in for 
the cure, if you know what I mean. They didn’t 
join the Union, they didn’t stay long enough. I 
didn’t ask 90 percent to join. They didn’t have the 
money to join. 

Q. The other 10 percent you did ask to join? 

A. Yes, and they joined. * * * 

Q. You figured that your duty as a steward or 
trustee was to get the men in the Union? 

A. The job of the steward is take up trouble 
with the Union between them and the agreement 
with the Company. 
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henee for the Unon’s paper majority. Since the 
Union’s majority was procured with the direct and 
open assistance of a supervisory employee, it can- 
not be said to represent the free and untrammeled 
will of the employees and hence cannot be recog- 
nized as valid majority.’ 


ORDER 


Upon the entire record in the case, and pursuant 
to Section 10 (c) of the National Labor Relations 
Act, the National Labor Relations Board hereby 
orders that the respondent, Wells, Ine., Reno, Ne- 
vada, and its officers, agents, or successors and 
assions, shall: 


1. Cease and desist fioin: 

(a) Discouraging membership in International 
Association of Machinists, or any other labor orgaii- 
ization, by discharging or refusing to reinstate any 
of its employees, or by discriminating in any other 
manner in regard to their hire ov tenure of employ- 
ment ; 

(b) Threatening employees with economic re- 
prisal beeause of their activities on behalf of the 


™We refused to grant a petition in a representa- 
tion case and direct an election where the record 
disclosed that the petitioning labor organization 
relied, in support of its claim of a_ substantial 
representation upon authorization cards seeured 
with the assistance of a supervisory employee. 
Matter of the Toledo Stamping & Manufaeturing 
Company, 55 N. L. R. B. 864; Cf. N. L. R. B. v. 
Dadourian Export Corporation, 138 F. 2d, 981 (C. 
C. A.-2). 
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above-named or any other labor organization; 

(c) Intervogating employees concerning their 
membership or other activities in or on behalf of 
the above-named or any other labo1 organization; 


(d) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
of the right to self-organization, to form labor or- 
ganizations, to join or assist the above-named or 
any other labor organization, to bargain collectively 
through representatives of their own choosing, and 
to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or 
protection as guaranteed in Section 7 of the Act. 


2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the 
Act: 

(a) Offer to Jack Benton iminediate and full 
reinstatement to his former or a_ substantially 
equivalent position without prejudice to his senior- 
ity or other rights and privileges; 

(b) Make whole Jack Benton for any loss of 
earnings he may have suffered by reason of the 
respondent’s diserimination against him, by pay- 
ment to him of a sum of money equal to the amount 
lie normally would have earned as wages from the 
date of his discharge to the date of the respondent's 
offer of reinstatement, less his net earnings during 
such period; 

(d) Post at its plant at Reno, Nevada, copies 
of the notice attached hereto, marked ‘‘ Appendix 
A.”’ Copies of said notice, to be furnished by the 
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Regional Director for the ‘Pwentieth Region, shall, 
after being duly signed by the respondent’s repre- 
sentative, be posted by the respondent immediately 
upon receipt thereof, and maintained by it for sixty 
(60) consecutive days thereafter, in conspicuous 
places, including all places where notices tu em- 
plovees are customarily posted. Reasonable steps 
shall be taken by the respondent to insure that said 
notices are not altered, defaced, or covered by any 
other material ; 

(d) Notify the Regional Director for the 'twer- 
tieth Region in writing, within ten (10) days 
from the date of this Order, what steps the respond- 
ent has taken to comply herewith. 


It Is Further Ordered that the complaint be, and 
it hereby is, dismissed insofar as it alleges that the 
respondent refused to bargain collectively with the 
Union as the exclusive bargaining representative of 
its employees in an appropriate unit. 

Signed at Washington, D. C., this 12 day of June 
1946. 

PAUL M. HERZOG, 


Chairman 
JOHN M. HOUSTON, 
Member, 


[Seal] NATIONAL LABOR RELA-' 
TIONS BOARD. 
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Gerald D. Reilly, dissenting: 


For the reasons hereinafter stated, I cannot accept 
the conclusion of the majority that the respondent 
discharged Foreman Benton because of its desire 
to discourage union membership and activities of its 
rank and file emplovees, and that the discharge was 
violative of Section 8(3) of the Act. 


That Benton’s discharge was not intended to dis- 
courage membership in the rank and file Union 
appears from the uncontroverted evidence showing 
that another foreman. who had authority to hire and 
discharge and who was a member of the same Union, 
was not discriminated against. Also, Benton’s sue- 
cessor, at the time of his promotion to Benton's 
position, was a member of the same Union and his 
membership in the Union must have been known 
to the respondent. The respondent’s hositility to- 
wards the Union, as shown by anti-union statements 
of its officials, also cannet provide a reasonable basis 
for the inference drawn by the majority. It was 
not so strong as to prevent them from entering into 
a collective bargaining agreement with the Union for 
the respondent’s Luning division. The same officials 
entered inta another collective bargaining agreement 
with the Union in behalf of one of the respondent’s 
affiliates. The respondent also operated its Reno 
division, which is involved in this proceeding, under 
a collective bargaining agreement with the Team- 
ster’s Union covering its line drivers. Nor do I 
believe that the circumstance that Benton received 
no warning not to engage in his unlawful activities, 
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or that he was denied his request for demotion, or 
was not permitted to remain in his position at a 
normal salary, betrays an intent to discourage mem- 
bership in the rank and file Union. What it might 
indicate is that the respondent intended to dis- 
courage any activities in behalf of the rank file 
Union by another foreman. But even assuming that 
indirectly Benton’s discharge might have dis- 
couraged union membership and activities by re- 
movine from its ranks its most active member and 
also by discouraging membership in the Union by 
foremen, it still does not follow that the respondent 
could not terminate Benton’s activities by discharg- 
Ing him, for, as it will be shown, they were activities 
preseribed by the Act. 


While the record does not support the conclusion 
of the majority that Foreman Benton’s discharge 
was due to discriminatory reasons, it furnishes 
ample support for the conclusion that, under the cir- 
cumstaneées disclosed by the record, Benton’s activi- 
ties in behalf of the rank and file Union were activi- 
ties proscribed by the Act, and that his discharge, 
therefore, was not violative of the Act. Since April 
1943, and until his discharge on January 31, 1945, 
Benton was emploved by the respondent as foreman 
in charge of its Reno shop. As such foreman, Ben- 
ton directed and assigned work of ‘‘every man... 
in the shop.’’ At the hearing, the parties stipulated 
that Benton had authority to hire and discharge his 
subordinates, that he had exercised that anthority 
and excluded him from the bargaining mnit. Of his 
union membership and activities the record discloses 
that Benton joined the Union in October 1943 and 
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did not relinquish his membership in the Union upon 
his promotion to the position of foreman. At the 
time of his discharge, Benton was one of the trustees 
of the union local and the union shop steward. He 
openly wore his union button at work most of the 
time. Benton also admitted that he talk to his 
subordinates about the Union and asked some of 
them to jom the Union, and that he didn’t ask the 
other employees to join because they didn't have 
money to join.8 Finally, Benton, was one of the 
first to sign the emplovees’ petition of December 18, 
1914, designating the Union as their bargaining 
representative. 


That Benton’s activities in behalf of the rank and 
file Union are proscribed by the Act is cleam? ‘They 
had a teudency to coerce the rank and file employees 
under Ins supervision in the exercise of their rights 
to self-organization. As a management representa- 
tive, Benton possessed a power to hire, promote, 


8See footnote 6 in the majority opinion. 


9Had Genton’s activities been in furtherance of 
self-organization and collective bargaining among 
supervisory employees, they would have been pro- 
tected activities under the recent decisions of the 
Board. Benton, however, was engaged in activities 
in furtherance of organization of rank and file em- 
ployees. Sinee Benton was a part of the manage- 
ment his conduct was attributable to his employer 
when it interfered with the mghts of the rank and 
file employees to self-organization and collective 
bargaining. (Cf. Matter of Soss Manufacturing 
Company, 56 N. L. R. B, 348; Matter of American 
Steel Foundries, 67 N. lL. R. B.. No. 2.) 
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discharge, or alter the terms and conditions of their 
emplovinent. Conscious of that power, these em- 
ployees would normally be reluctant to refuse his 
suggestions to join the Union. Since Benton’s ac- 
tivities constituted interference with the free choice 
of the respondent’s employees, the respondent was 
bound to terminate Benton's activities ii behalf of 
the rank and file union in any manner it deemed 
appropriate. Nor was there anything optional about 
this course of conduct. The respondent was under 
an affirmative duty to terminate coercive activities 
of its representative interfering with the employees’ 
freedom to self-organization. And this is exactly 
what the respondent did.!8 Such being the ease, the 
respondent’s motives for terminating Benton’s un- 
lawful activities by a discharge become entirely 
irrelevant. So long as the employer was doing only 
what the Act commanded him to do, 3.e., to refrain 
from coercing his employees in the exercise of their 
right to self-organization, either directly or through 
his agents, the actual motivation for his conduct 
is beside the point.! 


10The record is clear that Benton’s membership 
and activities in behalf of the rank and file nnion 
were known to the respondent’s officials prior to 
his discharge. Indeed, at the December 22, 1944, col- 
lective bargaining conference respondent’s . Presi- 
dent Wells told the union representatives: that it 
was Benton who ‘‘was responsible for [the re- 
spondent’s] employees being members of the. Union 
and wishing to be represented by. 1.” 


While I agree with the majority that Benton's 


supervisory status did not relieve the respondent 
from its obligation not to discourage by diserimina- 
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Nor is the circumstance that Benton was never 
warned against engaging in activities in behalf of 
the rank and file union an indication that Benton’s 
discharge was due to discriminatory motives and 
affected the respondent's right to discharge Benton. 
In my dissent in the American Steel Foundries 
case 2 [ had an occasion to deal with this particular 
question. FE have pomicd out in that ease: 

‘he Act imposes upon an employer a duty to re- 
frain from interference in, or domination of. a 
labov organization of its employees and we have, 
since the beginning ef our enforcement of the Act, 
imputed to the employers the responsibility for acts 
violative of this duty committed by supervisors. 
we have therefore found 


6¢é ,? 


Such a ‘fcompany policy 
to be inherent in every employer’s labor peliey, re- 


tion the membership in the rank and file union, the 
cases cited by the majority are distinguishable from 
the situation in the instant case in that there the 
employer had discriminated against the supervisory 
employee beeause of his refusal to comply with the 
employer’s unlawful demand, such for instance, as 
a demand to assist the employer in his anti-union 
campaign (Matter of Reliance Mfg. Company, 60 
N. L. R. B. 946, and Matter of Vail Mfg. Company 
61 N. L. R. B. 181) or to relinquish supervisory 
employee’s membership in the rank and file union, 
where such membership was retained for purposes 
of pension rights or transfer privileges (Matter of 
Climax Engineering Company, 66 N. L. R. B., No. 
165). In the instant case, no such unlawful request 
was made by the respondent. Quite to the contrary, 
in terminating Benton’s activities, the respondent 
ony acted in compliance with the mandate of the 
et. 


1267 N.L.R.B. 2. 
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quiring no promulgation, publication or explana- 
tion. 

It is for this reason that Foreman Benton must 
have presumed to know that his activities in behalf 
of the rank and file union were unlawful, jeopar- 
dized the neutrality of his employer and were in 
violation of his duties to the employer. No warn- 
ing, therefore, was necessary to put Benton on 
notice that his conduct was both wnlawful and dis- 
loval to his employer. 

Moreover, the respondent could have terminated 
Benton’s activities in behalf of the rank and file 
union by discharging him also because they com- 
promised its neutrality. The record shows that 
there was a jurisdictional dispute between the 
Union and its rival, the Teamsters’ Union, both of 
whom claimed jurisdiction over the respondent’s 
employees in certain classifications and that the :e- 
spondent was informed by a representative of tho 
Teamsters’ Union that the respondent ‘‘will get 
into trouble if [it] negotiated with the Machinists 

. . [in behalf of the disputed classifications ].”’ 
Under these circumstances, it was perfectly natural 
for the respondent to accept the advice of its coun- 
sel and take measures for the protection of its neu- 
trality thereby forestalling the probability of filing 
unfair labor charges.!2 As the Board pointed out in 
the Soss case ‘‘the right under the Act of super- 
visors to protection in their organizational and 


BCf, Matter of Soss Manufacturing Co., supra; 
Matter of Climax Engineering Co., supra; Matter 
of American Steel Foundries, supra. 
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other concerted activities is not unqualified one, but 
is subordinate to organizational rights and freedom 
of rank and file employees, and to need of employer 
’*> Since Benton has en- 
gaged in activities in behalf of the rank and file 
union in his capacity as a management representa- 
tive, and since his activities were not protected by 
the Act, the respondent was at liberty to take any 
steps for the protection of its neutrality it alone 
deemed appropriate. The other alternative sug- 
gested by the majority in Matter of Climax Engi- 
neering ‘'o. case, i.e., the scrutiny of the employer’s 
conduct for the purpose of finding whether the 
measures taken from the preservation of his neu- 


to maintain his neutrality. 


trality were or were not ‘‘appropriate measures,’’ 
would be unjustified and constitute an unwarranted 
encroachment upon the prerogatives of the manage- 
ment. 

The majority contends that we do not have to 
deal with the question as to whether Foreman Ben- 
ton’s discharge could be justified for the reason that 
his activities in behalf of the rank and file union 
were unlawful, since the respondent neither as- 
signed to Benton, nor claimed either in the pleading 
or in its evidence that it discharged him for that 
reason. I disagree. The respondent’s counsel did 
raise this question in his brief to the Board, in 
which he questioned the soundness of the Trial Ex- 
aminer’s conclusion in the following words: ‘‘We 
eannot believe that an employer cannot discharge 
or discipline an executive or foreman participating 
and soliciting union membership.’’ ‘The counsel 


National Labor Relations Board 39 


also asserted in his brief that such activities of a 
foreman would have subjected the respondent to 
the charges of unfair labor practices. Diring the 
oral argument before the Trial Examiner and in its 
brief to the Trial Hxaminer, the counsel for the re- 
spondent also argued that to have permitted Benton 
to remain in its employ, after it became aware that 
Benton was soliciting for the Umion, wonld have 
comprised its neutrality and caused it to be fable 
for unfair labor practices. Connsel for the re- 
spondent also stated during the oral argument that 
he did so advise President Wells before Bonton’s 
discharge. Regardless, however, of the fact whether 
or not the issue was properly raised by the respond- 
ent, [am convinced that the majority opened it fer 
a determination by rejecting the respondent’s ex- 
planation for Benton’s discharge and by imputing 
fo the respondent a discriminatory motive in dis- 
charging Benton. Nor am I prepared to coneede 
that it is the duty of an employer under all cireum- 
stances to disclose to the discharged employee the 
reason for his discharge. 

Under broad implications of the decision reached 
by the majority, the principle of imputation to the 
employer of responsibility for the acts and state- 
ments of supervisory employees cannot longer pre- 
vail, if foremen are free to engage in activities in 
behalf of a rank and file union. By protecting the 
supervisory emplovees, who have authority to hire, 
discharge, and otherwise effect the tenure and con- 
ditions of emplovment, in their activities in behalf 
of the rank and file mnion, the majority has also 
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impaired the basie principle, essential for the pres- 
ervation of ‘employees’ freedom to join a labor 
organization or select their bargaining representa- 
tive of their choice. 

Signed at Washington, D. C. this 12 day of June 
1946. 

GERARD D. REILLY, 
Member. 


National Labor Relations Board. 


‘APPENDIX A” 


NOTICE TO ALL EMPLOYEHS PURSUANT 
TO A DECISION AND ORDER 


of the National Labor Relations Board, and in 
order to effectuate the policies of the National 
Labor Relations Act. we hereby notify our em- 
ployees that: 

We Will Not discourage membership in Inter- 
national Association of Machinists, or any other 
labor organization, by discharging or refusing to 
reinstate any of our employees, or by discriminat- 
ing in any other manner in regard to their hire or 
tenure of employment or any tem or condition of 
employment. 

We Will Not threaten our employees with eco- 
nomie reprisal because of their activities on behalf 
of the above-named or any other labor organization. 


We Will Not interrogate our employees concern- 
ing their membership o1 other activities in or on 
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behalf of the above-named or any other labor or- 
ganization. 

We Will Offer to Jack Benton immediate and 
full reinstatement to his former or a substantially 
equivalent position without prejudice to any sen- 
iority .or other rights and privileges previously 
enjoyed, and make him whole for any loss of pay 
suffered as a result of the discrimination. 

We Will Not in any manner interfere with, 7e- 
strain, or coerce our employees in the exercise of 
their right to self-organization, to join or assist the 
above-named or any other labor organization, to 
bargain collectively through representatives of thei 
own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other 
mutual aid or protection. 

All our employees are free to become or remain 
members of the International Association of Ma- 
chinists, or any other labor organization. 


WELLS, INC. 
Employer 


Representative (Title) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, or 
eovered by any other material. 
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WALLACE E. ROYSTER, 
for the Board. 


LOUIS H. CALLISTER, 
of Salt Lake City, Utah, for the Reaporiam 


kK. C. APPERSON, 
of Oakland, Calif., for the Union. 


INTERMEDIATE REPORT 
Statement of the Case 


Upon a first amended charge duly filed on Au- 
gust 9, 1945, by International Association of Ma- 
chinists, affihated. with the American Federation 
of Labor, herein called the Union, the National 
Labor Relations Board, herein called the Board, by 
its Regional Director for the Twentieth Region 
(San Francisco, California), issued its complaint 
on August 9, 1945, against Wells, Inc., Reno, Ne- 
vada, herein called the respondent, alleging that the 
respondent had engaged in and was engaging im 
unfair labor practices affecting commerce within 
the meaning of Section 8 (1), (8), and (5) and 
Section 2 (6) and (7) of the National Labor Rela- 
tions Act, 49 Stat. 449, herein called the Act. 
Copies of the complaint and the first amended 
charge, together with notice of hearmg thereon, 
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were duly served upon the respondent and the 
Union. 

With respect to the unfair labor practices, the 
complaint alleged in substance that the respondent 
(1) on or about May 16, 1944, and at all times 
thereafter, and specifically on October 5 and De- 
eember 22, 1944, refused to bargain collectively with 
the Union as the exclusive representative of its 
employees in a certain appropriate unit, although 
a majority of its employees in the said unit had 
designated the Union as their representative for 
such purpose; (2) during December 1944 and Jan- 
uaryvy 1945, (a) disparaged the Union, (b) ordered 
its employees to refrain from discussing the Union 
in the shop, (c) diseriminatorily refused to allow a 
representative of the Union upon its premises, (d) 
threatened to move its plant from Reno, Nevada, to 
Salt Lake City, Utah, (e) questioned its employees 
with respect to their membership in the Union, and 
(f) ridiculed one of its employees for wearing a 
union button; (8) on January 31, 1945, discharged 
Jack Benton, and thereafter refused to reinstate 
him, because of his membership and activity in be- 
half of the Union; and (4) by the foregoing acts 
and conduct, interfered with, restrained, and co- 
erced its employees in the rights guaranteed in Sec- 
tion 7 of the Act. 

The answer duly filed by the respondent on Au- 
gust 20, 1945, admitted all the allegations of the 
complaint pertaining to the corporate existence of 
the respondent and the nature, character, and ex- 
tent of the business transacted by it and certain 
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other factual matters, but denied the commission 
of unfair labor practices. 

Pursuant to notice, a hearing was held on August 
24 and 25, 1945, at Reno, Nevada, before the under- 
signed Trial Examiner, Howard Myers, duly desig- 
nated by the Chief Trial Examiner. The Board 
and the respondent were represented by counsel; 
the Union by a representative. All parties partici- 
pated in the hearing and were afforded full oppor- 
tunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence bearing upon 
the issues. At the conclusion of the hearing, 
Board’s counsel moved to conform the pleadings to 
the proof with respect to minor matters, such as 
correction of typographical errors, misspelling, and 
the like. The motion was granted without objec- 
tion. Oral argument, in which counsel for the 
Board and for the respondent participated, was 
heard at the conclusion of the taking of the evi- 
dence and is part of the record. A brief was filed 
by the respondent. , 

Upon the entire record in the case, and from his 
observation of the witnesses, the undersigned makes 
the following: 


Findings of Fact 


J. The business of the respondent 
Wells, Inc., a Nevada corporation, has its prin- 
cipal office and place of business in Reno, Nevada,! 


1The respondent also operate plants at Luning, 
these plants, however, are not involved in the pro- 
Nevada, and at Elko, Nevada. The emplovees of 
eeeding herein. 
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where it is engaged in the transportation of frcight 
between the States of Nevada and California. Din- 
ing the 12-month period ending June 30, 1945, the 
respondent transported 194,577 tons of freight, 72.8 
per cent of which was transported in interstate 
commerce. 

The respondent concedes that during all the times 
material herein, it was, and still is, engaged in 
commerce within the meaning of the Act. 


TI. The organization involved. 
International Association of Machinists, affiliated 
with the American Federation of Labor, is a labor 
organization admitting to membership employces of 
the respondent. 


III. The unfair labor practices. 
A. The refusal to bargain collectively. 
1. The appropriate unit. 

At the hearing, the parties stipulated, and the 
undersigned finds, that all the mechanics, mechanic 
helpers, and mechanic apprentices employed by the 
respondent at its Reno, Nevada, shop, exeluding 
grease men and all supervisory employees with au- 
thority to hire, promote, discharge, or effectively 
recommend such action, constitute a unit for the 


purposes of collective bargaining, within the mean- 
ing of Section 9 (b) of the Act. 


The parties at the hearing stipulated that eight 
named persons whose names appear upon the re- 
spondent’s pay roll of December 15, 1944, should 
be included in the unit as coming within the above 
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description.2 Board’s counsel maintained that, in 
addition to these eight, E. S. Casinella, C. H. Me- 
Bride, and R. H. Wilson should also be meluded 
in the unit. The respondent contended that they 
should be excluded. The credible evidence clearly 
shows that on December 15, 1944, Casinella was 
and at all times thereafter bas been, a foreman with 
authority to hire and discharge and that he exer- 
cised that authority on various occasions. Regard- 
ing McBride and Wilson, Jack Benton, their fore- 
man and the Union’s shop steward, testified, and 
the undersigned finds, that McBride, during all the 
times material herein, was a blacksmith’s helper 
and that he did very little mechanical work, and 
that 70 to 80 per cent of Wilson’s time was devoted 
exclusively to mechanical work. Under the eireum- 
stances, the undersigned finds that Wilson should 
be included in the unit and McBride and Casinella 
excluded. 


2, Representation by the Umon of a 
majority in the appropriate unit. 
A list prepared by the respondent, and intro- 
duced in evidence by Board’s counsel, contains the 
names of all the persons in the respondent’s employ 


2 Namely, A. B. Gandrud, G. W. Hollenback, C. 
Haverland, Oran Ellis, Ralph Mudge, E. F. Staats, 
S. E. Tower, and Albert McFadden. The December 
15, 1944 pay roll was agreed upon because it beeame 
evident at the hearing that the refusal to bargain 
took place on December 22, 1944, if at all. It was 
also stipulated by the parties that the persons whose 
names appeared on the December 15, 1944 pay roll 
and who were in the appropriate unit, were still in 
the respondent’s employ. on December 22, 1944. 
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on December 15, 1944, in the unit hereinabove 
found appropriate. The parties stipulated at the 
hearing, and the undersigned finds, that these per- 
sons were still in the respondent’s employ and were 
performing the same work on December 22, 19-4. 
On behalf of the Board there were offered and re- 
ceived in evidence 11 signed cards expressly au- 
thorizing the Union to represent the signers for 
eollective bargaining. The authenticity of the sig- 
natures on the cards was not challenged. 


The undersigned has compared the names ap- 
pearing on the cards with the list submitted by the 
respondent and received in evidence as a Board 
exhibit and finds that, as of December 15, 19+4, five 
employees in the appropriate unit had, on that date, 
signed cards designatmg the Union as their collec- 
tive bargaining representative.’ Furthermore, there 
was also received in evidence a petition, dated 
December 18, 1944, reading as follows: 


TO WHOM IT MAY CONCERN 


We, the under-signed, employees of Wells, Ine. 
Reno, Nevada, do here-by authorize the Interna- 
tional Association of Machinists A. I. of L. Loeal 
801, known as the Machinists Union, to act as our 
sole bargaining agent in all matters pertaining to 
wages and working conditions. 

This petition bears the signatures of seven per- 
sons in the appropriate unit. The authenticity of 


3 Three signed authorizations on June 3, and two 
on October 4, 1944. ; 
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these signatures was not questioned.4 The under- 
signed accordingly finds that on December 15, 1944, 
and at all times thereafter, the Union was the duly 
designated collective bargaining representative of 
the respondent’s employees in the wnit found to be 
appropriate. Pursaunt to Section 9(a) of the Act, 
the Union was, therefore, the exclusive representa- 
tive of all the employees in such unit for the pur- 
poses of collective bargaining in respect to rates of 
pay, hours of employment, and other conditions of 
employment. 


3. The refusal to bargain. 


On May 16, 1944, after T. E. McShane and Glen 
Anderson, representatives of the Union, and J. W. 
Wells, the respondent’s president, had concluded 
the execution of a collective bargaining contract 
covering the employees of Wells Cargo, Inc, a 
corporation owned and operated by the stockholders 
and officers of the respondent, McShane requested 
Wells to enter into a similar contract covering the 
respondent’s Reno employees. After a brief dis- 
cussion of the provisions of the contract, during 
which discussion Wells stated that the respondent 
would be unable to pay the wages granted the Wells | 
Cargo, Inc., employees,° and that the unit was not 
appropriate, the parties agreed to meet and confer 
at a later date. Before the meeting concluded, 


4This petition was offered in evidence by the 
respondent. 


>The plant of Wells Cargo, Inc., is located at Las 
Vegas, Nevada. 
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however, McShane pointed out to Wells that the 
unit sought for the Reno employees was the sane 
unit agreed to in the contract Just executed.® 

On August 8, 1944, MeShane sent the following 
letter to Wells at his Las Vegas offices: 


This communication serves as notice that Lodge 
No. 801, International Association of Machinists, 
Reno, Nevada represents the Mechanics employed 
by you in both of your Reno shops, and hereby 
request that you meet with our Representatives for 
the purpose of negotiating an agreement between 
your Company and Lodge No. 801, covering the 
employees performing work coming under the jur- 
isdiction of the Internatitonal Association of Ma- 
chinists. 

All of the above mentioned employees are repre- 
sented by Lodge No. 801 and we will submit proof 
of this representation at the first meeting with you. 

I was informed by My. Howard Wells, of your 
Company that you would not be in Reno for some 


6Sections A and B or Article L of the Wells 
Cargo, Inc. read as follows: 


Section A 


The company recognizes the Union as the sole 
collective bargaining agency for all employees per- 
forming work which comes under the jurisdiction of 
the ft. A. of M. 


Section B—Machinists Jurisdiction 


The company recognizes the jurisdiction of the 
Machinists as that contained in the Constitution of 
the International Association of Machinists, effec- 
tive April 1, 1942. between pages V and X, inelu- 
sive. 
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time to come, but that your duties would require 
your presence in Las Vegas, and suggested that I 
contact you in regards to this matter, as you are 
the only one who has authority to decide matters 
of this kind. 

I talked to some of yout mechanies and it is my 
opinion that it will be to the best interests of all 
concerned to have this agreement signed as soon as 
possible. 

In view of your inability to come to Reno, i will 
meet you in Las Vegas, at your earliest convenience, 
if you can meet me Monday or Tuesday of next 
week at Las Vegas, advise by mail, to T. EH. Me- 
Shane, 1115 Sierra St. Reno, Nevada, ¢/o Geo. E. 
McKay, Secretary Lodge No. 801, I. A. of M. 

The respondent did not answer this fetter. Wells 
testified at the hearing that he did not see the 
letter until his return from his vacation some time 
in September. 

In the latter part of September, MeShane and 
George McKay, the financial secretary and business 
agent of the Union’s Reno, Nevada, local, called 
upon Howard Wells and his brother, Robert, the 
rvespondent’s vice-president and secretary respec- 
tively. There McShane presented to the Wells 
brothers a copy of the Wells Cargo, Inc., contract 
and stated that the Union would like to enter into 
a similar contract covering the respondent’s Reno 
employees. The meeting concluded when one of 
the Wells brothers stated that his brother, J. W. 
Wells, was the only one with authority to negotiate 
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aw collective bargaining contract and that Meshane 
should see him. 

On October 4, McShane and Anderson again met 
with J. W. Wells at the offices of Wells Cargo, Ine. 
There McShane presented Wells with a copy of the 
Wells Cargo, Inc. contract and again asked him to 
enter into a similar contract for the respondent’s 
Reno employees. McShane also presented Wells 
with authorizations signed by the respondent’s 
Reno employees designating the Union as the eol- 
lective bargaining representative. After reading 
the authorizations, Wells stated, ‘‘ Hell. you've got 
everybody on there but me.’’ After some discussion, 
Wells stated that he was agreeable to all the pro- 
visions of the proposed contract except the previ- 
sion respecting overtime rates and that sinee the 
respondent's operations came under the jurisdiction 
of the Interstate Commerce Commission the re- 
spondent need not, and would not, pay overtime 
rates for work performed over 40 hours per week. 
MeShane then showed Wells certaim signed eon- 
tracts which the Union had with other trucking 
companies in the vicinity of the respondent’s shop 
wherein the companies contracted to pay overtime 
rates for all work performed over 40 honre per 
week. After reading these contracts, Wells stated, 
to quote the credible testimony of McShane, ‘‘Well, 
the boys in Reno are going to have to operaie that 
business. J am not going to tie them up to any 
conditions without them being in on the deal. J 
will meet you in Reno in about ten days and at that 


time in company with Bob and Hower we will 
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resume negotiatitons.’’ McShane then told Wells 
that the uni* sought by the Union consisted of all 
the persons ‘‘doing mechanical work in the body 
shop as mechanics’’ and that the Union was willing 
to change the ‘‘Machinist Diesel specialist’’ classi- 
fication, to which Wells bad objected, to 
tive machinist.’’ Weils, while not specifically agree- 
ing to the suggested change, stated that he would 
discuss the change with McShane at a later meeting. 


eé 


AUTOM 


At the conclusion of the meeting, McShane went 
to Reno to await word from J. W. Wells. Not 
hearing from him, MeShane, on October 30, 1944, 
telegraphed him as follows: | 


Important That You Meet Me Here at Onee. 
Wire When You Can Be Tere. 


Several days later, Wells replied: 


You Promised at Least ‘ten Days Notice Before 
Meeting Impossible to Get Away for at Least Two 
Weeks Will Be in Inyokern Salt Lake City and 
Denver in the Meantime Will Contact You When 
Available. 


Upon the receipt of Wells’ telegram, McShane 
telegraphed the Conciliation Service of the United 
States Department of Labor requesting that a eon- 
ciliator be sent for the purpose of adjusting the 
matter between the Union and the respondent. On 
or about November 8, a conciliator conferred sep- 
arately with the parties but nothing was accom- 
plished. On December 22, a conciliator met with 
the parties and, according to MeShane’s credible 
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testimony, the following transpired at that mceting: 

Q. Will vou give us your recojlection of these 
conversations ? 

A. Mr. Curtin, Commissioner Curtin informed 
the Wells the purpose of calling them and discus- 
sion started between Mr. Joe Wells and inysel’, 
and I don’t reeall the discussion word by word, but 
the things that were discussed was at that time that 
Mr. Wells then brought up the question ‘‘Do vou 
represent the people ?”’ 


We again referred to the authorizations from 
their emplovees and Mr. Wells, after studying a 
while, said, ‘‘Well, I guess I will go ahead and 
negotiate.’” Which we proceeded to do. However, 
after discussing, 1 would say failing to agree on 
various articles that he had agreed to in Las Vegas, 
Mr. Wells, at this December 22nd meeting, de- 
manded that we submit a new agreement with an 
open shop clause and without the overtime clause 
where it applied to 40 hours and 8 hours per day, 
and also the rate of pay, and at that time he asked 
me again what unit we petitioned for, and at that 
time | told him that we still petitioned for the same 
unit that we had told him about in Las Vegas on 
October 5th, which would be mechanics, automotive 
machinists, and welders, the helpers of all classifi- 
cations, and all the employees in the body shop that 
were doing mechanical work we considered were «ll 
of the employees. 

Q. Did Mr, Howard Wells or Mr, Joe Wells. or 
any of the Messrs. Wells who were present make 
any comment about that unit? 
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A. Sometime shortly after the meeting started, 
Mr. Howard Wells got up and left the room. He 
was gone for a period of time, I do not know the 
exact period that he was gone for, but in a little 
while he came back and came into the room and 
called Mr. Joe Wells out of the room, and Mr. Joe 
Wells went out of the room and they were gone 
possibly a half hour, maybe not that long. They 
were gone quite a little while and during their 
absence Mr. Curtin got up and walked the floor 
and said he thought that was a little unusual, he 
couldn’t imagine what they were doing, one thing 
and another. He seemed to be a hittle dissatisfied 
about being put on the spot there. 

Mr. Callister (Resj-ondent’s Counsel): Just 
state the conversatiton. 

Q. By Ma. Royster (Board’s Counsel): Just 
what occurred in the presence of the Wells? 

A. My. Joe Wells caine back and said that they 
had been out and talked to their empleyces. They 
found out that some of them didn’t wish the Union 
to represent them and that they would not at that 
time recognize us as reprcsenting his employees, but 
would demand an election before they would go 
any further. 

Trial Examiner Myers: Then what happened? 

The Witness: The argument broke out over 
again, the Commissioner who was conducting the 
case stated that he thought the authorizations 
looked authentic and I think he suggested, in fact 
I know he suggested that they continue with the 
negotiations, that the actions of the Wells brothers 
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In going out and talking to their employees at that 
time was rather unbecoming and he suggested that 
we continue with the negotiations. The Wells 
brothers refused to do so and at that time they 
brought up the question of Jack Benton again. 
Their contention was that Jack Benton was a fore- 
man. The Union’s contention was that Jack Ben- 
ton was a mechanic by the fact that while he did 
do some of his duties which were of a supervisory 
_hature, that the majority of the duties performed 
by Jack Benton were that of a journeyman me- 
ehanic and he worked with the tools the majority 
of his time. 

The Wells stood on their contention that he was 
a supervisory employee and did not belong in the 
Union. One discussion brought on another one and 
Joe Wells made the statement that Jack Benton 
was responsible for his employees belonging to the 
Union, that during the lunch hour he talked it to 
all the employees, talked Union to the employees 
during the lunch hour and that Mr. Benton was a 
first class foreman, he did a good job for them and 
that his work was satisfactory in every way but he 
still felt that he was the one that was responsible 
for their employees being members of the Union 
and wishing to be represented by 1. 

Q. Was there anvthing in any of the conversa- 
tions about Salt Lake City? 

A. My. Wells stated at one time 

Q. (Interposing) Which Mr. Wells was this? 

A. Mr. Joe Wells. 

Q. All right. 
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A. Mr. Joe Wells stated that before that they 
would submit to any of the conditions that we asked 
for that he would move his operation to Salt Lake 
City. 

Q. Do you have any present recollection of any- 
thing else that occurred at this meeting? 

A. At this time I can’t recall anything further 
that transpired at that meeting. 

It is apparent from the foregoing facts that the 
Union on May 16, 1944, and on several occasions 
thereafter, requested the respondent to bargain col- 
lectively. It is equaily apparent that the respond- 
ent cach time sought to postpone negotiations, and 
on December 22, 1944, admittedly refused to recog- 
nize the Union as the exclusive collective bargaining 
representative of the respondent’s employees. The 
Act requires an employer to bargain, upon request, 
with the representative designated by a majority 
of his employees, unless, as the Board and the 
Courts have held, the employer in good faith ques- 
tions the appropriateness of the claimed unit or 
the majority status of the representative, and the 
representative, upon request, fails satisfactorily to 
show by some reasonable method that it represenis 
a majority of the employees in the appropriate unit. 
But if the claimed representative in fact represents 
a Inajority of the employees in the appropriate unit, 
the employer has the burden of proving that he 
raised the question in good faith and that the rep- 
resentative failed to show its majority status. This 
burden the respondent has failed to discharge. The 
facts, on the othexy hand, indicate bad faith on its 
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part. The Union submitted proof of its majority 
status to J. W. Wells, who exclaamed upon examin- 
ing it ‘‘Hell, you’ve got everybody on there except 
me.’’ Although the respondent at several of the 
conferences appeared to be advancing bona fide 
doubts as to the appropriateness of the unit, the 
undersigned cannot consider those ecnferences as 
isolated instances but must regard them in relation 
to all other factors in the case. Consideratiton of 
the sequence of events in the preceeding paragraphs 
when viewed against the background of anti-union 
statements and activities, as set forth herein, leads 
the undersigned to conciude that the respendent 
followed a plan caleulated to eliminate the Union 
as the collective bargaining representative of the 
employees. ‘The undersigned is satisfied from the 
events occurring up to and including January 3], 
1945, the date when, as found below, Jack KBenion 
was discriminatorily discharged, that the respend- 
ent, on May 16, 1944, and thereafter had no genuine 
intention of recognizing or dealing with the Union, 
but instead sought to thwart the Union's organiza- 
tional plans. The undersigned further finds that 
the respondent’s questioning of the appropriateness 
of the unit was-not advanced in good faith, but was 
used to delay the Union’s recognition as the collee- 
tive bargaining representative of the respondent's 
employees. Upon the entire record in the case, the 
undersigned finds that on December 22, 1944, and 
at all times thereafter, the respondent refused t9 
bargain collectively with the Union as the repre- 
sentative of the respendent’s emplevees in the ap- 
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propriate unit and thereby interfered with, re- 
strained, and coerced its employees in the exercise 
of the rights guaranteed in Section 7 of the Act. 

B. Interference, restraint, and coercion; the dis- 
criminatory discharge of Jack Benton. 

Benton was first employed by the respondent as 
a mechanic on August 17, 1942, at a salary of $250 
per month. About the middle of April 1943, he was 
promoted to foreman and his salary was raised to 
$325 per month. About 6 or 8 months thereafter 
his salary was raised to ‘350 per month. On Jan- 
uary 1, 1945, his salary was raised to $379 per 
month. 

About the beginning of December 1944, HT. B. 
Divine became shop superintendent. Upon asstmm- 
ing his duties as superintendent, Divine was m- 
troduced to Benton by Howard Wells, who told 
Divine, in Benton’s presence, that Benton has been 
‘‘eooperating’’ with Robert Wells ‘100 per cent.’’ 

Sometime in January 1945, Benton approached 
Divine and the following conversation between 
them ensued, according to the credible testimony of 
Benton :? 

Well, I told him [Divine] that J would hke ta 
talk to him about the foreman job. I said, ‘*There’s 
mechanics getting $350 a month and I am getting 
$375 a month, and [ am on eall 24+ hours a day. 
I take the dirtiest part of the road work on the 
mountain, I never put the dirty one off and take 


the good ones.’’ And T said, ‘‘I wonder if ven get 
se 


TDivine’s version of what was said during this 
conversation is substantially the same as Benton's. 
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me a little Inepre money. There is not enough dif- 
ference between the mechanics and myself. 1 come 
down here and get held up and work overiime and 
they work 8 hours a day, six days a week, for $350, 
and J work 6 days a week and overtime and { just 
get $25 more than they do and IL wondered if I 
could get some more money.”’ If that wasn’t satis- 
factory, | wondered if he could get another foreman 
and give me a job back as a mechanic. In fact, 
we had talked about just indirectly of me going 
back to night shift. We were having quite a little 
bit of trouble and fellows, we didn’t have the quali- 
fied men, and he said, ‘‘Well, I will see what I ean 
do.” And he said, ‘I think everything can he 
arranged and don’t worry.”’ 

Divine made no effort to obtain an increase in 
salary for Benton. instead he discharged tsenton 
on January 31. At the time of Benton's discharge 
the following took place, according to Benton’s 
credible testimony :® 

... Mr. Divine called me over to one side and I 
walked over, and he said to me, he said, ‘Well, 
Jack, I guess vou will be relieved of vour shop 
foreman duties.” And I said, “Why, that is just 
fine.”’ I said, “Jt wasn’t worth it anyway. The 
mechanic job is best.’? And I said, ‘‘What shift do 
you want me to work?’’ And he said, ‘‘Well. I 
don’t think it would work out, Jack, if I put you 
on another shift as a mechanic. I have worked in 


8Divine’s version of this conversation is likewise 
substantially the same as Benton’s. 


60 Wells, Inc., a Cor poration, vs. 


shops and [ have run men and I have seen it tried 
and it hasn’t worked.’’ And he said, “‘I don’t think 
it would work out.”’ 

I says, ‘‘Well, I worked for Mr. Richer? and I 
think I ean work for you.’’ And he said, ‘* Well, 
I don’t think it would.”’ And I said, ‘‘In other 
words, you mean that [ am fired?’’ And he said, 
‘If you look at it that way, yes.’’ And I said, 
“Thank you.’? That is all there was. 


Benton was one of the most active members of 
the Union. He was one of its trustees and a shop 
steward. His membership and activity were well 
known to the respondent. According to the unde- 
nied and credible testimony of MeShane, J. W. 
Wells said at the December 22 meeting that Benton 
was a first class foreman, that he did a good job for 
the respondent, that his work was satisfactory in 
every way, but that Benton ‘‘was the one that wa 
responsible for [the] empleyees being members of 
the Union and wishing to be represented by it.’ 
Furthermore, Robert Wells, in a conversation with 
Benton in December 1944, which was held in the 
presence -of the other employees on the day shift, 
said, according to Benton’s undenied and credible 
testimony, ‘‘Unions were lousy, Unions would keep 
a good man down and promote a sorry man.’’ On 


*Richer was the superintendent whom Divine re- 
placed. Benton worked as mechanic and as foreman 
under Richer. 


At no time was Benton requested by any official 
of the respondent to discontinue his Union member- 
ship or activity because of his supervisory status. 
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another occasion in Deeember 1944, Robert Wells 

asked Benton what that yellow thing was on his 

sweater, adding, ‘‘ Did a bird fly over you?”’ Benton 

replied, ‘No, it’s a Union button, the men wear 

them.’ The respondent’s antipathy for the Union 
is also clearly shown by Robert Wells’ action in 
ordering George McKay out of the shop im De- 
cember 1944, when the latter went there to collect 
dues from the emplovees during Linch hour. This 
treatment of MelXay was, aecording to the undenied 
and credible evidence. directly opposite to that 
afforded representatives of other unions when thev 
went into the shop to colleet dues. 

During the oral argument at the end of the hear- 
ing, and in its brief, respondent urged that to have 
permitted Benton to remain in its employ after it 
beeame aware that Benton was soliciting for the 
Union, would have compromised its neutrality and 
eaused it to be hable for unfair labor practices. 
But it is clear from the evidenee that this was not 
the motivating faetor which led to Benton’s dis- 
eharge. It is significant, in this connection, that at 
no time was Benton warned that failure to dis- 
continue these activities might result in discipline 
or discharge, nor was any order or adviee given 
Benton to diseontinue them. It is hardly likely that 
it would have failed to indicate its position in the 
matter to Benton had it been concerned in the 
manner it now urges. On the contrary, its antipathy 
to the Union, as reflected by the facts herein found. 
indicates that what it objected to was the union 

: activity as such. Under these civecumstanecs the 
i respondent’s argument on the point fails. 
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The respondent’s contention that it wonld have 
adversely affected Benton’s and the other employees’ 
morale if the respondent had reduced Benton to 
the states of a non-supervisory emplovee in accord- 
ance with his request is not swpported by the record. 
The undersigned is convinced and find that Benton 
was discharged on January 31, 1945, because he was 
a member and active in behalf of the Union and for 
no other reason. The undersigned further finds that 
by making the anti-nnion statements set forth above, 
by questioning the employees regarding their union 
affiliations, by discharging Benton," and by refusing 
to bargain collectively with the Union as the repre- 
sentative of its employees, the respondent has inter- 
fered with, restrained, and coerced its emplovees in 
the exercise of the rights guaranteed in Section 7 
of the Act. 


TV. The effect of the unfain labor 
practices upon commerce. 


The activities of the respondent set forth in Sec- 
tion III above, occurring in connection with the 
operations of the respondent described in Section I 
above, have a close, intimate, and substantial rela- 
tion to the trade, traffic, and commerce between the 
several States, and such of them as have been found 
to be unfair practices tend to lead to labor disputes 


NAs the Cireuit Court of Appeals for the Seventh 
Circuit in N.L.R.B. v. Automotive Maintenance Ma- 
ehinery, 116 F. (2d) 350, 353 observed: “‘‘No more 
effective form of intimidation nor one more violative 
of N.L.R. Act can be conceived than discharge of 
an employee because he jomed a Union...” 
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burdening and obstructing commerce and the free 
flow of ecommerce, 


V. heerernecds: 


Having found that the respondent has engaged in 
unfair labor practices, the undersigned will recom- 
mend that the respondent cease and desist therefrom 
and take certain affirmative action designed to effec- 
tuate the policies of the Act. 


Having found that the respondent has discrimi- 
nated in regard to the hire and tenure of employ- 
ment and the terms and conditions of employment 
of Jack Benton by discharging him on January 31, 
1945, the undersigned will recommend that the re- 
spondent offer him immediate and full remstate- 
ment to his former or substantially equivalent posi- 
tion without prejudice to his seniority and other 
rights and privileges. The undersigned will further 
recommend that the respondent make Jack Benton 
whole for any loss of earnings he may have suftered 
by reason of the respondent’s discrimination against 
him, by payment to him of a sum of money equal 
to the amount he would have normally earned as 
wages from the date of the respondent’s diserimina- 
tion against him to the date of the respondent’s 
offer of reinstatement, less his net earnings! during 
that period. 


—= 


2By ‘net earnings’? is meant earnings less ex- 
penses, such as for transportation, room, and board. 
ineurred by an employee in connection with obtain- 
ing work and working elsewhere than for the re- 
spondent. which would not have been incurred but 
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Having found that the respondent refused to bar- 
gain collectively with the Union on December 22, 
1944, it will Le recommended that the respondent, 
upon request, bargain collectively with the Union as 
the exclusive representative of all the employees in 
the unit heretofore found appropriate. 

Upon the basis of the foregoing findings of fact 
and upon the entire record in the case, the under- 
signed makes the following: 


Conclusions of Law 


J. International Association of Machinists, affili- 
ated with the American Federation of Labor, is a 
labor organization, within the meaning of Section 
2(5) of the Act. 


2. All mechanics, mechanics helpers, and mech- 
anie apprentices employed by the respondent at 
its Reno, Nevada, shop, excluding grease men and 
all supervisory employees with authority to hire, 
promote, discharge, discipline, or effectively recom- 
mend such action constituted, and now constitutes, 
a unit appropriate for the purposes of collective 
bargaining, within the meaning of Section 9(b) of 
the Act. 


3. International Association of Machinists was 


for his unlawful discharge and the consequent neces- 
sity of his seeking employment elsewhere See 
Matter of Crossett Lumber Company, 8 N.L.R.B. 
440. Monies received for work performed upon 
Federal, State, county, municipal, or other work- 
relief projects shall be considered as earnings. See 
Republic Steel Corporation v. N.L.R.B., 311 U.S. 7. 
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on December 15, 1944, and at all times thereafter, 
the exclusive representative of all the employees in 
the aforesaid appropriate unit for the purposes of 
collective bargaining, within the meaning of Section 
9(a) of the Act. 


4. By refusing on December 2, 1944, and at all 
times thereafter, to bargain collectively with the 
International Association of Machinists, as the ex- 
elusive representation of all its emplovees in the 
aforesaid appropriate unit, the respondent has en- 
gaged in and is engaging in unfair labor practices, 
within the meaning of Section 8(5) of the Act. 


5. By discriminating in regard to the hire and 
tenure of employment of Jack Benton. thereby dis- 
eouragine membership in International Association 
of Machinists, the respondent has engaged in and is 
engaging in unfair labor practices, within the mean- 
ing of Section 8(3) of the Act. 


6. By interfering with, restraining, and coercing 
its employees in the exercise of the rights guaranteed 
in Section 7 of the Act, the respondent has engaged 
im and is engaging in unaifr labor practices, within 
the meaning of Section 8(1) of the Act. 

7. The aforesaid unfair labor practices are un- 
fair labor practices affecting commerce, within the 
meaning of Section 2 (6) and (7) of the Act. 


Recommendations 
Upon the basis of the foregoing findings of fact 
and conclusions of law, the undersigned recommends 
that the respondent, Wells, Inc., Reno, Nevada, its 
officers, agents, successors, and assigns shall: 
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1. Cease and desist from: 

(a) Discouraging membership in International 
Association of Machinists, affiliated with the Ameri- 
can Federation of Labor, or any other labor organ- 
ization of its employees, by discharging or refusing 
to reinstate any of its employees or in any other 
manner discriminating in regard to the Inre or 
tenure of employment or any term or condition of 
employment. 


(b) Refusing to bargain collectively with Inter- 
national Association of Machinists, affiliated with 
American Federation of Labor, as the exclusive 
representative of all the respondent’s mechanics, 
mechanic helpers, and mechanic apprentices em- 
ployed by the respondent at its Reno, Nevada, shop, 
excluding grease men and all supervisory employees 
with authority to hire, promote, discharge discipline, 
or effectively recommend such action ; 


(c) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
of the rights to self-organization, to form labor 
organizations, to join or assist the International 
Association of Machinists, affiliated with American 
Federation of Labor, or any other labor organiza- 
tion, to bargain collectively through representatives 
of their own choosing and to engage in concerted 
activities for the purposes of collective bargaining 
or other mutual aid or protection as guaranteed in 
Section 7 of this Act. 


2. Take the following affirmative action which 


the undersigned finds will effectuate the policies of 
the Act. 
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(a) Upon request bargain collectively with In- 
ternational Association of Machinists, affihated with 
American Federation of Labor, as the exclusive 
representative of all the mechanics, mechanic help- 
evs, and mechanic apprentices employed by the 
respondent at its Reno, Nevada, shop, excluding 
grease men and all supervisory employees with 
authority to hire, promote, discharge, discipline, or 
effectively recommend such action; 


(b) Offer to Jack Benton immediate and full 
reinstatement to his former or substantially eqniva- 
lent position without prejudice to his seniority and 
other rights and privileges in the manner set forth 
in ‘‘The remedy”’; 


(ec) Make whole, in the manner set forth in ‘The 
remedy,’ Jack Benton for any loss of earnings he 
mav have snffered by reason of the respondent’s 
discrimination against him; 


(d) Post at its Reno, Nevada, shop, copies of 
the notice attached hereto, marked ‘‘ Appendix A.”’ 
Copies of said notice, to be furnished by the Re- 
gional Director of the Twentieth Region shall, after 
being duly signed by the respondent’s representa- 
tive, be posted by the respondent immediately npon 
receipt thereof, and maintained by it for sixty (60) 
consecutive days thereafter, in conspicuous places, 
including all places where notices to emplovees are 
customarily posted. Reasonable steps shall be taken 
by the respondent to insure that said notices are 
not altered, defaced, or covered by any other mate- 
rial ; 
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(e) Notify the Regional Director for the ‘Twen- 
tieth Region in writing, within ten (10) days from 
the receipt of this Intermediate Report what steps 
respondent has taken to comply therewith. 


It is further recommended that unless on or before 
ten (19) days from the date of the receipt of this 
Intermediate Report, respondent notifies said Re- 
gional Director in writing that it will comply with 
the foregoing recommendations, the National Labor 
Relations board issue an order requiring respondent 
to take the action aforesaid. 

As provided in Section 33 of Article I] of the 
Rules and Regulations of the National Labor Rela- 
tions Board, Series 3, as amended, effective July 12, 
1944, any party or counsel for the Board may within 
fifteen (15) days from the date of the entry of 
the order transferring the case to the Board, pur- 
suant to Section 32 of Article II of said Rules 
and Regulations, file with the Board, Rochambeau 
Building, Washington 25, D. C., an original and 
four copies of a statement in writing setting forth 
such exceptions to the Intermediate Report or to 
any Other part of the record or proceeding (inelud- 
ine rulings upon all motions or objections) as he 
relies upon together with the original and four 
copies of a brief in support thereof. Immediately 
upon the filing of such statement of exceptions 
and/or brief, the party or counsel for the Board 
filing the same shall serve a copy thereof wpon each 
of the other parties and shall file a copy with the 
Regional Director. As further provided in said Sec- 
tion 33, should any party desire permission to argue 
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orally before the Board request therefor must be 
made in writing to the Board within ten (10) days 
from the date of the order transferring the case to 
the Board. 


Dated: October 17, 1945. 


/s/ HOWARD MYERS, 
Trial Examiner. 


APPENDIX A 


NOTICE TO ALU EMPLOYEES 


Pursuant to the Recomendations of a Trial Exam- 
iner of the National Labor Relations Board, and in 
order to effectuate the policies of the National Labor 
Relations Act, we hereby notify our emplovees that: 


We will not in any manner interfere with, re- 
strain, or coerce our employees in the exercise of 
their right to self-organization, to form labor organ- 
izations, to join or assist International Association 
of Machinists or any other labor organization, to 
bargain collectively through representatives of their 
own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other 
mutual aid or protection. 


We will offer to the employees named helow im- 
mediate and full reinstatement to their former or 
substantially equivalent positions without prejudice 
to any seniority or other rights and privileges pre- 
viously enjoyed, and make them whole for any loss 
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of pay suffered as a result of the discrimination. 
Jack Benton. 

We will bargain collectively upon request with 
the above-named union as the exclusive representa- 
tive of all employees in the bargaining unit de- 
scribed herein with respect to rates of pay, hours 
of employment or other conditions of employment, 
and if an understanding is reached, embody such 
understanding in a signed agreement. The bargain- 
ine unit is all mechanics, mechanic helpers, and 
mechanic apprentices employed by the respondent 
at its Reno, Nevada, shop, excluding grease men and 
all supervisory employees with authority to hire, 
promote, discharge, discipline, or effectively recom- 
mend such action. 

All our employees are free to become or remain 
members of the above-named union or any other 
labor organization. We will not discriminate in 
regard to hire or tenure of employment or any term 
or condition of employment against any employee 
because of membership in or activity on behalf of 
any such labor organization. 


. 


, WELLS, INC. 
(Employer) 
DATO... «24 eee eee By.........., oe 


(Representative) (Title) 


Note: 


Anv of the above-named employees presently serv- 
ing in the Armed Forces of the United States will 
be offered full reinstatement upon application in 
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acordance with the Selective Serviee Act after dis- 
charge from the Armed Forces. 

This notice must remain posted for 60 days froin 
the date hereof, and must not he altered, defaced, 
or covered by any other material. 


AFFIDAVIT AS TO SERVICH 
District of Columbia, ss: 

1, Edward J. McGovern, being first duly sworn, 
on oath saith that [ am one of the employees of the 
National Labor Relations Board, in the office of 
said Board in Washington, D. C.; that on the 12th 
dav of June, 1946, 1 mailed postpaid, bearing Gov- 
ermment frank, by registered mail, a copy of the 
Decision & Order [and Intermediate Report] to the 
following-named persons, addressed to them at the 
following addresses : 

Louis H. Callister, Esquire, 619 Continental 
Bank Building, Salt Lake City, Utah. 

International Association of Machinists, Unicn 
Wo. 801, Att. Mr. K. C. Apperson, 306 Pacific 


Building, Oakland, California. 


/s/ EDWARD J. McGOVERN 


Subseribed and sworn to before me this 12th day 
of June, 1946. 
/s/ MERLE J. SMITH 
Designated Agent for the National Labor Rela- 
tions Board. 


(Signed Post Office return receipts No. 69873 and 
69874 attached.) [32] 
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Before the National Labor Relations Board 
Twenties Region 
No. 20-C-1306. 


In the Matter of: 


WELLS, INC. 
and 


INTERNATIONAL ASSOCIATION OF 
MACHINISTS. 


U. S. ATTORNEY’S OFFICE 
Third Floor, Post Office Building 
Reno, Nevada 
Friday, August 24, 1945. 


Pursuant to notice, the -above-entitled matter 
came on for hearing at 10:00 a. m. 


Before: 
Howard Myers, Esq., Trial Examiner. 


Appearances: : 
WALLACE E. ROYSTER, Esq., San Fran- 
cisco, California, appearing on behalf of the 
National Labor Relations Board. 


K. C. APPERSON, 306 Pacific Building, 
Oakland, California, International Represen- 
tative, appearing on behalf of Machinists Union 
#801, the Charging Union. 

LOUIS H. CALLISTER, Esq., 619 Con- 
tinental Bank Building, Salt Lake City, Utah, 
appearing on behalf of Wells, Ine., the Re- 
spondent. 
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Trial Examiner Myers: I would lke to an- 
nounce that this is a formal hearimg before the 
National Labor Relations Board in the matter of 
Wells, Inec., and International Association of Ma- 
ehinists, Case No. 20-C-1306. 

The Trial Examiner appearing for the National 
Labor Relations Board is Howard Myers. Will 
counsel please state their appearances for the 
record ? 

Mr. Royster: Wallace E. Royster, 1095 Market 
Street, San Francisco, for the Board. 

Mr. Apperson: K. C. Apperson, 306 Pacific 
Building, Oakland, California, for the Machinists. 

Trial Examiner Myers: Are you an attorney, 
Mr. Apperson ? 

Mr. Apperson: No. i 

Trial Examiner Myers: Just a representative ? 

Mr. Apperson: That is all. 

Trial Examiner Myers: International Represen- 
tative? 

Mr. Apperson: ‘That is right. 

Mr. Callister: Louis H. Callister, Attorney-at- 
Law, Continental Bank Building, Salt Lake City, 
Utah, for the Respondent, Wells, Ine. 

Trial Examiner Myers: <Any other appearances 
to be noted? 

I would hke to announce further that the Official 
Reporter makes the only official transcript of these 
[3*] proceedings. Citations in briefs or arguments 


* Page numbering appearing at top of page of original certified 
Transcript of Record. 
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based upon the record directed to the Trial Exam- 
iner or to the Board must cite the official transeript 
in all refercnees to the record. The Board will not 
eertify any transcript other than the official tran- 
seript in any court litigation. 

It may become necessary to make corrections in 
the record during the hearmg. If so, the party 
desiring the correction will submit the suggested 
correction to the other parties in writing. When 
this has reecived their written approval, it will be 
submitted to the Trial Hixaminer. In the event the 
parhes are unable to agree upon proposed correc- 
tions, the Fria! Examiner will then consider motions 
to correct the record or may, upon his own motion, 
order certain corrections made. If the parties have 
been unable to agree upon such corrections before 
the close of the hearing but have entered into a 
written stipulation concernimg such matters after 
the close of the hearing, but before the transfer 
of the case to the Board, such stipulations or mo- 
tions must be addvessed to the Trial Examiner in 
eare of the Chief Trial !xaminer in Washington. 
After the transfer of the ease to the Board, all such 
communications should be directed to the Board 
itself. 

Concise statements of reasons for motions or 
objeetions will be permitted, but the Trial Exam- 
incr may go off the record for the purpose of 
hearing extended argument. Off-the-record [4] dis- 
cussion or argument will not be inclided in the 
official transeript unless an order to that effect he 
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made by the Trial Examiner, either upon the request 
of any of the parties or upon Ins own motion. Al 
requests to go off the record are to be directed to 
the Trial Examiner, vot to the Official Reporter. 

The ‘Trial Examiner will allow an automatic 
exception to all adverse rulings and upon appro- 
priate order, an objection and exception will be 
permitted to stand to an entire line of questioning. 

Five copies of all pleadings submitted during 
the hearing are to be filed with the Trial Examine. 

All exhibits offered in evidence shall be in duph- 
cave, j 

At the close of the hearing I will expect counsel 
to argue orally during which argument | will feel 
free to discuss with and ask questions of counsel 
with respect to their contentions as to the issues, 
the facts, and the legal principles involved. The 
oral argument will be included in the stenographie 
report of the hearing. 

Any party shal! be entitled upon request made 
before the close of the hearing to file a brief. with 
the Trial Examiner within five days of the close of 
the hearing unless the time is extended by the Trial 
Examiner. Five copies of such briefs shall be 
directed to the Trial Examiner in care of the Chief 
Trial Examiner in Washington. [5] 

During the course of the hearing J will undoubt- 
edly ask questions of the various witnesses. J] want 
counsel to feel free to object to any of my questiens 
if they think the questions ave immroner-in “e 
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same manner and with the same freedom as if the 
questions were propounded by counsel. 

You may proceed, Mr. Royster? 

Mr. Royster: Mr. Examiner, I have to offer im 
evidence initially the formal pleadings in this case, 
and do offer as Board's Exhibit 1(a), the first 
amended Charge; Exhibit 1(b), the Complaint; 
Exhibit l(c), the notice of hearing; Exhibit 1(d), 
the affidavit of service of the notice of hearing, and 
Complaint; and Board’s Exhibit 1(e), the Answer 
filed by the Respondent. 

(Thereupon the dceuments above referred to 
were marked Board’s Hixhibits Nos. 1(a), 
through 1(e), inclusive, for identification. ) 


Trial Hxamimer Myers: <Any objections to those 
papers going ito evidence? 

Mr. Callister: No objection. 

Trial Examiner Myers: ‘There being no objee- 
tions, the papers are received in evidence, and I 
will ask the Reporter to please mark them 4s 
Board’s Exhibits 1(a) through 1(e), inelusive. 

(The documents heretofore marked Board's 
Exhibits Nos. 1(a) through 1(e), inclusive, for 
identification, were received in evidenee.) [6] 


Mr. Royster: Mr. Examiner, prior to the open- 
ing of the hearing counsel for the parties have 
entered into a tentative stipulation on the commeree 
aspeets of this ease which T now offer. 

It is hereby stipulated among counscl for the Re- 
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spondent, counsel for the Charging Union, and 
counsel for the Board 

Mr. Callister: (Interposing) Is the Union a part 
of this stipulation ? 

Mr. Royster: Yes. 

Trial Examiner Myers: That is by Mr. Apper- 
son, the International Representative ? 

Mr. Royster: Yes. 

(Continuing) that during the year ending 
June 30, 1945, Wells, Inc., transported a total of 
194,577 tons of freight, of which 72.8 per cent was 
interstate. The gross revenue for hauling this 
freight amounted to $657,034. . 

In the conduct of its business the Respondent uses 
approximately 50 trucks. 

Trial Examiner Myers: Do you so stipulate? 

Mr. Callister: I do so. 

Trial Examiner Myers: Mr. Apperson ? 

Mr. Apperson: I so stipulate. 

Trial Examiner Myers: And you, Mr. Royster? 

Mr. Royster: I do. 

Trial Examiner Myers: <Any other — stipula- 
tions? [7] 

Mr. Royster: I have two exhibits which may 
go in by stipulation, Mr. Examiner. Pavroll reeords 
furnished counsel for the Board by the Respondent 
prior to the hearing. 

Mr. Callister: Just a minute, Mr. Raeyster, is 
this the proper time to put those in? I do not want 
to object to them unless I find it necessary. 

Now, we have given Mr. Rovster certain docu- 
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ments. We have no objection to them as to the 
fact those arc our figures. The only thing that 
comes in my mind is that I may find some objection 
to the presentation of the documents for the purpose 
for which they may he presented. 

Now, at this time, My. Examiner, I slo not know 
the purpose for which Mr. Royster has to present 
these documents so I would have to object to them 
at this time. I do not care to do so. I think if 
they were presented at the proper time | would 
have no objection. 

Mr. Royster: J can make a statement now in 
that respect. 

The purpose of these payrolls is to show the 
employees of Wells, Inc., in the shop at Reno on 
cevtain dates, the first date being May 15, 1944; 
the second, October 5, 194+; and the third, De- 
eember 22, 1944. 

Now, it is the purpose of the Board, the expecta- 
tion of counsel for the Board, to show, predieated 
upon these payrolls records, that the Union on those 
dates represented a majority of the shop em- 
ployees. [8] 

Mr. Callister: Now, I think there is a proper 
time and preper place to introduce those, and IL 
do not think it is proper at this time because I 
think the foundation should be laid before they will 
be put in. I will not stipulate to them at this time. 
YT will at the proper time. 

Trial Examiner Myers: You cannot offer them 
if no foundation is laid unless you have a stipula- 
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tion. Mr. Callister does not want to stipulate at 
this tine. 

Mr. Callister: Jt is not beeanse I want to be 
agbitiary, not at’ all. 

Trial Exaniner Mvers: I know what you have 
mend, at least L think I do. 

Mr. Royster: It strikes me, Mr. Examiner, that 
that puts me to placing Mr. Wells on the stand and 
introducing these payrolls through him. 

Trial Examiner Myers: Well, that is for you to 
ficure out. 

Mr. Royster: All right, sir. 

Trial Examiner Myers: Off the record. 


(Discussion off the record.) 


Trial Examiner Myers: On the record. 

Are there any motions addressed to the plead- 
ings? 

Mr. Callister: We have none at this time, Mr. 
Hixaminer. However, I would like this reservation, 
if I may, that if something should develop during 
the hearing that I am not [9] aware of now, I 
would hke to reserve our motions to the end, if 
Imay. I put this on this basis rather than interrupt 
during the course of this trral or hearing, f would 
like the opportunity at the end to make whatever 
motions that I would desive to make that should 
be in order at the beginning, but if IT may reserve 
them to the last. 


‘Trial Examiner Myers: Very well, sir. 
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Will you call your first witness, Mr. Royster, 
please ? 
Mr. Royster: Mr. Apperson. 


K. C. APPERSON 
a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 

Trial Examiner Myers: What is vour name, 
sir? 

The Witness: I<. C. Apperson. 

Trial Examiner Myers: Where do you live? 

The Witness: 1332 Yale Avenue, Stockton, Cali- 
fornia. 

Trial Examiner Myers: You may proceed, Mr. 
Royster. 

Mr. Callister: Is there anything we can stipulate 
to? 

Mr. Royster: Approve the labor organization. 

Mr. Callister: We will so stipulate. 

Mr. Royster: I will offer the stipulation then. 

Myr. Callister: I wish you would tell me ahead 


of time and [ will tell you whether I agree to it 
or not. [10] 


Mr. Royster: Before the hearing opened T sug- 
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(Testimony of K. C. Apperson.) 
gested this to you aud you thonght von were not 
willing to stipulate. The stipulation I had proposed, 
perhaps you misunderstood, was that the Interna- 
tional Association of Machinists is a labor organ- 
ization within the meaning of the National Labor 
Relations Act. 

Mr. Callister: We will so stipulate. 

Mr. Royster: We so tipulate. 

Trial Examiner Myers: Do you want this wit- 
ness ? 

Mr. Royster: No. 

Trial Exammer Myers: Do you have any ques- 
tions, Mr. Callister? 

‘hr. Callister: No, we have none. 

Trial Examiner Myers: You are excused, Mr. 
Apperson. 

(Witness excused.) 


Trial Examiner Myers: Call your next witness, 
Mr. Royster. 
Mr. Royster: Mr. Jack Benton. 


JACK C. BENTON 


a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, sir? 
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(Testimony of Jack C. Benton.) 

The Witness: Jack C. Benton. 

Trial Examiner Myers: Please spell your last 
name for [11] the record. 

The Witness: G-e-n-t-o-n. 

Trial Examiner Mvers: Where do you live, Mr. 
Benton ? 

The Witness: Route 1, Box 60-H, Reno, Nevada. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Royster. 
By Mr. Royster: 

Q. What is your oecupation ? 

A. Heavy-duty mechanie. 

Q. By whom are you employed? 

A. Nevada Truck Sales. 

Q. Is that in Reno? A. Yes, sit. 

Q. Were you ever employed by Wells, Inc.? 

A. Yes, sir. 

Q. Durtng what periods or period? 

A. August 17, 1942 to January 351, 1949. 


Q. What was the last job classification that you 
had with Wells? 


A. Shop foreman. 


Q. How long were you classified as shop fore- 
man ? 


A. From April 16, in “43, to January 31, m "45. 
@. What were your duties as shop foreman? 
A. Duties were to keep the rigs, the treks im 
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(Testimony of Jack C. Benton.) 
service, repair to all necessary equipment to trans- 
ports running ont of Reno. [12] 

Q. Did von direct the activities of other em- 
ployees? 

A. Yes, sir, of greasemen, tire men, lielpers and 
mechanics. 

Mr. Callister: Now, in order to save time, ewe 
will be glad to stipulate this witness, Mr. Benton, 
during the period he refers to, was shop foreman, 
had the right to hire and fire, did do so, did super- 
vise repair work and so forth, if the Board desires 
to so stipulate. 


Mr. Royster: I think the testimony has covered 
that up to this point. 


‘Trial Examiner Myers: You want to accept the 
stipulation? Do you so stipulate, Mr. Royster? 

Mr. Royster: I so stipulate. 

Trial Examiner Mvers: And you, Mr. Callister? 

Mr. Callister: I so stipulate. 

Trial Examiner Myers: Very well. 

Q. (By Mr. Royster) Wiuill you describe the 
operation of the Wells shop here in Reno, Mr. 
Benton? 


A. You mean the mechanical work? 

Q. Yes, just what is done there. 

A. Well, it’s complete repair work on all trans- 
ports, trucks that come in from various jobs that 
belonged to Wells, Inc., pertaining to mechanical 
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work, welding, greasing, servicing, putting them 
out in first class shape. 

Q. Was there any limitation on the type of re- 
pairs made on trueks? [13] 

A. No, we done everything. 

Q. What do the greasers do in the shop? 

A. Oh, one time they greased trucks, cleaned 
floors, washed parts, helped mechanics, and changed 
tires before we had a tire man. 

Trial Examiner Myers: You mean from time 
to time they do these various jobs? 

The Wituess: Well, whenever they weren’t 
putting a truck into service they washed parts, 
helped the mechanic get tires ready for the trans- 
ports, 

Q. (By Mx. Royster) Do you know Ralph 
Mudge? A. Yes. 

Trial Examiner Myers: How do you spell that? 

Mr. Royster: M-u-d-g-e. 

Q. (By Mr. Royster) What was his job classi- 
fication at Wells, Inc.? A. The last? 

Well, no, the first job classification ? 
Grease man. I hired him for night greaser. 
Did his classification change? 

Yes, sir. 

To what did it change? 

A. Well, I think he was worked up to what we 
call the handyman. 

Mr. Callister: At this time, Mr. Examiner, f 


GPrPore 


National Labor Relations Board 85 


(‘Testimony of Jack C. Benton.) 

fee] that [14] this line of examination is immaterial, 
competent and irrelevant, and I do not vet know— 
no doubt it is preliminary—I do not know what it 
is preliminary to, but I would like to reserve a 
motion at this time, unless it is tied up with some- 
thing material, £ would ike to move to strike it. 

Trial Examiner Myers: Very well, if he doesn’t 
connect it up, you may move to strike. 

Will you fix some time when the man was hired 
and when his job changed? 

NI. Royster: Nothing turns on that period, Mr. 
Examiner, but [ shall do so. The purpose of this 
examination is merely to describe the operation of 
the shop, what the emplovees did to arrive at the 
final conclusion of what constitutes an appropriate 
bargaining unit. 

Trial Examiner Myers: Do you dispute the 


x 


appropriateness of the unit? 

Mr. Callister: Mr, Examiner, we have never yet 
been able to find out what they claim the unit to be. 
Now, if the Board or Union, International Associa- 
tion of Machinists, would tell us what they claim 
the unit to be, we are in a position to say whether 
we will accept it or not. It is not our purpose to 
quibble over the unit if we can find out what it is. 

Now, I think the Board or the Union should tell 
us what the appropriate unit here is for the purpose 
of collective [15] bargaining. 

Trial Examiner Myers: Well. do you want to 
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discuss that off the record, Mr. Royster, or on the 
record ? 

My. Royster: I think on the record. The vimit 
is set forth in the Complaint and is denied by the 
Respendent’s Answer. 

Mr. Callister: Now, Mr. Examiner, it is not 
described in the Complaint fully for the reason 
that it says nothing about foremen. It is the first 
time I have ever seen a unit described as that set 
forth in the Complaint. 

Trial Examiner Myers: Are vou objecting to 
the classification, or to the persons who are supposed 
to constitute the unit? 

Mr. Callister: Not as individuals, but the job 
classifications are not replete. 

Now, I notice here, paragraph 4 in the Complaint, 
it says nothing about the exclusion of supervisors 
or foremen, and so forth. Although that may not 
sound material, it is to us because many times we 
have a leadman, shop superintendent, shop fore- 
man, and some are under and some are not under 
the appropriate unit. This is the first time, frankly, 
that we have ever had the unit described as much 
as it has been here. 

I think this, My. Examiner: If the Board or the 
Union would tell us what they claim the unit to be 
in terms which I think we are entitled to know, then 
we will be in a position [16] to tell this Board 
whether we agree or disagree with it. I think we 
are entitled to tat 
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Trial Examiner Myers: Very well, we will go 
off the reeord while vou draw up your proposed 
stipulation. 


(Discussion off the record.) 


Trial Examiner Myers: On the record. 
At the request of counsel, we will take a short 
recess. You may step down. 
(Short recess.) 


HY 


Trial Examiner Myers: Are you ready, gentle- 
men? 

Mr. Royster: Ready for the Bvard. 

Trial Examiner Myers: Will you take the stand, 
please, Mr. Benton? 

Mr Royster: During an off-the-record confer- 
ence, Mr. Examiner, counsel have arrived at a tenta- 
tive stipulation with respect to the mut, which IL 
wil now state. : 

It is hereby stipulated among counsel for the 
Respondent, Representative of the Union, and 
counsel for the Board, that all mechanics, mechanic 
helpers, and mechanic apprentices employed by the 
Respondent at its Reno shop, excluding grease men 
and all supervisory employees with authority to 
hire, promote, discharge, discipline, or effectively 
recommend such action, constitute a unit appropri- 
ate for the purposes of collective bargaining. 


Trial Examiner Myers: You mean during all 
the time that [17] is material herein? 
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Mr. Royster: During all the time that is ma- 
terial herein. 

Trial Examiner Myers: Constituted and now 


constitutes 

Afr. Royster: A unit appropriate for the pur- 
poses of collective bargaining. 

Trial Examiner Myers: Is that stipulation ae- 
ceptable to you, Mr. Callister? 

Mr. Callister: Yes, with this reservation, Mr. 
Examiner: That we feel that to stipulate to a unit 
appropriate for the purpose of collective bargain- 
ing at this time under this Complaint changes the 
matter into a representation hearing rather than 
failure to bargain, because we take the position 
that you cannot bargain until such time as the unit 
is agreed upon. Now, we are now agreeing what 
the unit for purposes of collective bargaining is, 
and we stipulate, in other words we think that is 
an appropriate unit and will so stipulate. But in 
so stipulating, say that we do so with the statement 
that we have not at any time recognized the Union 
aus the agent for this unit because we have not yet 
had an opportunity to. Now, since we have deter- 
mined what the unit is and we feel that any further 
proceedings under this Complaint now in view of 
this stipulation would be immaterial, incompetent 
and irrelevant, and this actually now sets down to 
a representation hearing if we are served with the 
proper representation [18] petition. 

Trial Examiner Myers: We are only taking up 
now the unit question. 
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Mr. Callister: I appreciate that, but I wanted 
our position known for the record. 

Trial Examiner Myers: Do you stipulate, do 
vou accept the stipulation offered by Mr. Royster? 

Mr. Callister: That is correct, with the reserva- 
tion, with the statement I have made. 

Trial Examiner Myers: Do you stipulate, Mr. 
Apperson ? 

Mi. Apperson: The Machinists so stipulate, 

Trial Examiner Myers: And you, Mr. Royster? 

Mr. Royster: I stipulate for the Board. 

Trial Examiner Myers: Very well. 

Q. (By Mr. Royster) Do you know Ray Reis- 
beck 2 A. Yes, sir. 

Trial Examiner Myers: Will you. spell the last 
hame, please? 

Mr. Royster: R-e-i-s-b-e-c-k. 

(). (By Mr. Royster) What was his position 
in December, 1944? A. Tireman. 

Q. By whom was he employed ? 

A. Wells, Ine. 

Mr. Callister: Just a moment, we object to this 
and move [19] to strike on the grounds that it is 
immaterial, incompetent and irrelevant. Tire men 
have nothing whatever to do here. 

Trial Examiner Myers: Is this part of the unit, 
an 8(5) aspect of the case? 

Mr. Royster: Part of the 8(5) aspect of the 
ease, but I planned to introduce records later show- 
ing the employees on the payroll as of certain dates. 
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Now, that reeord will not show that Reisbeck is a 
‘tireman. 

My. Callister: What makes the difference 
whether he is or not? 

Trial Examiner Myers: You want to exelude 
him froin the unit, Mr. Royster? 

Mr. Royster: He will be excluded under that 
stipulation. 

Trial Examiner Myers: You are going to take 
a list of people whose names appear on the list 
supplied by Mr. Callister and exelude certain people 
that vou think should be excluded ? 

Mr. Royster: He is the only one in that 'pare 
ticular category because the payroll does not show 
he is a tireman. It shows lim listed as a foreman, 
but a foremai would not automatically be exeluded 
from the unit described by our stipulation, unless 
there was a showing actually he exercised super- 
visory authority. 

Mr. Callister: Why don’t we do this: Now, all 
we are concerned with is the names of those in- 
dividuals, mechanics and mechanic helpers. [20] 

Mr. Royster: All right, that ts very well, but in 
the case of this Reisbeck, the payroll would not 
show what he is. I am showing what he is. 

Trial Examiner Myers: What do you claim 
he is? 

My. Callister: Tie foreman. 

Trial Examiner Myers: Therefore he should be 
excluded from the unit? 

And you, Mi. Royster? 
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Mr. Royster: I agree. 

Trial Examiner Myers: And you, Mr. Apperson ? 

Mr. Apperson: Yes. 

Mr. Callister: I do not see any materiality in it. 

Mr. Royster: It is material in proving the com- 
position of the unit. 

Trial Examiner Myers: Do not get into aliv 
discussion. Mr. Reisbeck is not to be inchided in 
the unit? 

Mr. Royster: That is agreed. 

Trial Examiner Myers: What is his first name? 

Mr. Royster: Ray. 

Q@. (By Mr. Royster) Do you know E. §. 
Casinella ? By Meg 

Trial Examiner Myers: How do you spell it? 

My. Royster: C-a-s-i-n-e-I-l-a. 

Trial iuxaminer Myers: Regarding that man, 
what is your position as to him, Mr. Royster? [21] 

Mr. Royster: The position of the Board is that 
Casinella at all times material under this complaint 
was a hon-supervisory mechanical emplovee of 
Wells, Inc, at Reno. 

Trial Examiner Myers: You say he should be 
included 2 

Mr. Royster: Should be included in the unit. 

Trial Examiner Myers: Mr. Callister? 

Mr. Callister: I understand he is a blacksmith. 

Trial Examiner’ Myers: And you say he should 
be exeluded ? 

Mr. Callister: That is right. 
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Trial Examiner Myers: What is your position, 
Mi. Apperson ? 

Mi. Apperson: Sameé as the Board’s. 

Tyial Examiner Myers: Go ahead, then, with 
your examination. 

Q. (By Mr. Royster) Was My. Casinella em- 
ployed by Wells, Inc., at Reno? A. Yes. 

Q. Do vou know what his work was, what the 
nature of his duties was, say in May, 1944? 

A. May ’44? 

Trial Examiner Myers: You mean throughout 
the month of May, ’44? 

Q. (By fy. Royster) Throughout the month 
of May, 1944? 

A. Building bodies, welding. He also done 
mechanical work, rebuilding of truck frames, in- 
stalling under-carriage, and [22] that. 

Q. Now, during the month of October, 1944, do 
you know what work he was doing? 

Trial Examiner Myers: ‘Throughout the month 
of October? 

Q. (By Mr. Royster) Throughout the month 
of October, 1944. A. October of 744? 

Q. Yes, sir. 

A. Well, in the same capacity as far as I know, 
yes, sil: 

@. What opportunity had you to know what he 
was doing during that month? 

A. Well, 1 was back and forth to the body shop. 
We worked together. He would want something 
made or taken out and we generally had the pick- 
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ups over there. He would ¢all wp and want a part 
or want me to come over for suggestions or some- 
thing like that, and I was back and forth over there. 

Q. Throughout the month of December, 19-4, 
can you tell us what work was performed by Mr. 
Casinella ? 

A. I would say about the same, maybe a little. 
more mechanical work. 

Q. During that month where did he work in 
relation to the place that vou worked ? 

A. Well, they were working over on Lake 
and 

Trial Examiner Mvers: Who is ‘‘they’’? 

The Witness: Well, ne shop, the body shop is 
at Lake, I forget the name of the other street. It 
was on Lake street anyway, on the comer of Lake 
and Plaza [ think. [23] 

ae es, Pir Reyster) Will ycu tell us verv 
briefly what work was done in the body shop? 

A. Well, they built bodies, they built stake 
bodies, built ore bodies for Elko, and they also 
pulled motors and front ends, and differentials, and 
assembled quite a bit of trucks there in December, 
along the latter part of ’44. 

Q. Are you familiar with the tools necessary to 
the performance of work in the body shop? 

A. Well, yes, pertains to mechanical tools, 
acetylene welding, and are welding, and’ black- 
smith’s tools. 

Q. Do you know under whose direction Mr. 
Casinella worked ? 
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A. At one time he was under mine, and I told 
Richer it was too much for me to be at the body 
shop and the garage, and our repair service where 
Wells is located at present, and the service shop, 
and that I didn’t want to have anything to do 
with it. 

@. You mentioned Mr. Richer. Who is he? 

A. Superintendent of maintenance before Mr. 
Divine came in. And then when Richer told me, 
he said, ‘‘You won’t have anything to do with the 
shop over there.”’ 

Trial Examimer Myers: When did he tell von 
this? 

The Witness: It was approximately two months 
after Casinella went to work there. 

Trial Examiner Myers: Well, when would you 
say that was? [24] 

The Witness: Well, I really don’t know the date. 

Trial Examiner Myers: What year was it? 

The Witness: That was in 743 I think. 

Q. (By My. Royster) Do you know whether 
or not Mr. Casinella worked with tools? 

A. Yes, sir, he worked with tools. 

Q. Do you have means of knowing or can you 
testify as to the approximate amount of his time 
he spent working with tools? 

A. Well, about, I guess 75 per cent. 

Q. How was the the other 25 per cent of his 
tine divided? 

A. Well, supervising and welding. 

Q. Did he have men under his supervision ? 
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A. Yes, sir. 
Q. Do you know about how many? 
= Jwo to tliree. 
Q. Now, is that trne in the month of May, 1944, 


throughout the entire month? A. Yes. 
Q. The month of October, 1944? 
m Yes. 


Q. And the month of December, 1944? 

A. Yes. 

Q. Do you know the extent of Mr. Casinella’s 
authority over these two or three men? 

A. No, £ really couldn’t swear to that. He 
hired some men [25] and some men were taken 
from my shop and put in there. 

Q. By whom were they taken from your shop? 

A. Well, they were put over to work on some 
trucks that we had in the body shop. 

Trial Examiner Myers: Do von dispute the 
supervisory status of Casinella? 

My. Callister: No, we will stipulate that Mr. 
Casinella was a foreman with the right to hire and 
fire, and did fire as Mr. Benton so testified. 

Mr. Royster: Mr. Myers, I am really not sure 
about the status of Casinella. I am just trving to 
develop for the record what actually he did, and I 
do not know whether the Board will find him to be 
supervisory or not. 

Q. (By My. Royster) Now I believe you just 
testified that certain employees from the shop under 
your direction were transferred over on occasion 
to work in the body shop under Mr. Casinella. 
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A. i put them over. They worked under my 
supervision on trucks we are dismantling and then 
assembling, and then Richer, My. Richer, the super- 
intendent, advised me and we talked it over that 
we would leave those boys in the shop and one was 
left there permanently, and taken under Mr. 
Casinella’s supervision, I suppose you would eall 
it, which is Mr, Palmer. 

@. When you say leave them in the shop, you 
mean leave this [26] particular individual in the 
body shop ? 

A. In the body shop, yes, sir. 

Q. What was the classification of the employees 
who were transferred from the shop where yon 
worked to the body shop? A. Mechanies. 

Q. Mechanics? A. Yes) esire 

Q@. Do you know C. H. Haverland? 

A. Yesj-she 

Q. Do you know what work he was doing—strike 
that. Was he ever employed by Wells, Inc.? 

A. Yes, sir. 

Trial Examiner Myers: Before we go any fur- 
ther on that, what is your position regarding that 
gentleman ? 

My. Royster: That he should be in the unit, that 
he is a mechanic working in the shop at Reno and 
is within the appropriate bargaining unit. 

Mr. Callister: I don’t know, may I make this 
statement: [ think if Mr. Rovster will tell us whom 
he thinks should be in the unit we will agree. I do 
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hot think it is necessary to go through this ex- 
amination. 

Trial Examiner Myers: Off the record. 


(Discussion off the record.) 


Tria] Examiner Myers: On the record. [27] 

Mr. Callister: We will stipulate, Mr. Examiner, 
that the following individuals who appear on the 
payroll of Wells, Ine., Respondent herein, on the 
15th day of December, 19-44, were in the following 
job classifications: 

A. B. Gandrud was what may be termed a lead- 
man, or he had some supervisory powers but did 
not have the right to hire or fire or recommend hir- 
ing or firing. 

Trial Examiner Myers: What is your position 
as to whether he should be 


Mr. Callister: (Interposing) We will stipu- 
late he is in the unit and we will do the same with 
Hollenback, Haverland, Ellis, Mudge, Staats, 
Tower, McFadden. 

In respect to 

Trial Examiner Myers: Just a minute, we will 
take that stipulation up first. 

You stipulate they should be included in the nike 

Mr. Callister: That is right, they are mechanics, 
mechanic helpers. é 

Trial Examiner Myers: During all the time 
material herein they were? 

Mr. Callister: Either mechanies or mechanic 
helpers. 
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Trial Examiner Myers: And they should be in- 
eluded in the unit? 

Mr. Callister: That is right. 

Trial Examiner Myers: Do you so stipulate, Mr. 
Royster? [28] 

Mv. Royster: It is satisfactory to the Board, 
Mr. Examiner, 1 would so stipulate. 

Trial Examiner Myers: Mr. Apperson? 

Mr. Apperson: ‘The Machinists so stipulate. 

Trial Examiner Mvers: Very well. 

Now, can you agvee on the names that Mr. Calhs- 
ter is going to read out now? 

Mr. Callister: Now, m respect to Wilson and 
McBride, our records show and our information is 
that they are blacksmith helpers, they build bodies, 
and that type of work, do not do mechanical work 
where that word is defined to mean fixing differen- 
tials or crank cases, they do not use tools to fix the 
mechanical end of a truck. ‘They are body builders. 
The records will so show. 

Trial Examiner Myers: They should be ex- 
eluded ? 

Mr. Callister: We have no objection to inelud- 
ing them, but we are stating the facts. We have 
determined what the unit is, and now we are tell- 
ing you the factual situation of these men. If the 
Board wants to put them in, fine. If not, it makes 
no difference what. 

As IT understand the only other mdividual there 
is a question on is Casinella, the one testified to, 
that has a right to hire and fire. 
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Trial Examiner Myers: The record shows what 
his job is. [29] 

Ma. Callister: We, so the record will be clear, 
take the position that he should not be included 
beeause he is a foreman. 

Q. (By My. Royster) Ma. Benton, do you know 


a C. H. McBride? A. Yes, sir. 
@. Do vou know whether ov not he was em- 
ployed by Wells, Ine. ? A. He was. 


Q. Do yon know what work he did? 

Trial Examiner Myers: When, Mr. Rovster? 

@. (By Mr. Royster) Do you know what work 
he did during the month of October, 1944? 

Trial Examiner Myers: Throughout the month ? 

A. Yes, sir, I would say MeBride is the only 
one working for Casinella entitled to be classed as 
a body builder, that he carried a blacksmith’s card 
and also ornamental iron workers’ card. I don't 
think he had very many tools. He was the only 
one working for Casinella that could be classed as 
full blacksmith helper. 

Q. (By Mr. Royster) Just what work did 
he do? 

A. He assisted in laying out, mostly putting in 
the floors and helping Wilson and Casinela as- 
semble, install, assemble parts. 

Trial Examiner Myers: “Assembly parts of 
what? 

The Witness: Assemble parts such as differen- 
tials, front axle, motors, ground lines, transmissious 
pertaining [30] to a truck. 


nw 
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Q. (By Mr. Royster) Do you know whether 
his work changed in any respect throughout the 
entire month of December, 1944? ‘ 

A. No, L don’t think so. 

Q. Is it your testimony that it was the same or 


was not the same? A. The same. 
@. It was the same? A. Yes 
Q. Do you know R. H. Wilson? 
A. Yes, sir. 


Q. Do you know what work he did for Wells, 
The. ? 

A. He eame to work for Wells, Ine., in—he 
hired out in my shop as going to learn the mechani- 
cal trade so that he could be transferred later to - 
some different project of Wells, Inc., so that he 
eould take over a snop ov else be a supervisor. 

Q. Do you recall about when it was that he was 
hired ? A. No, I don’t. 

Trial Examiner Myers: Do vou know what year? 

The Witness: 744 I think. 

Trial Examiner Myers: Do you know what part 
of 19442 

The Witness: Well, I think it was in the sum- 
mer of °44, yes, sir. [81] 

Q. (By My. Royster) Your recollection on that 
is approximate, is it? ise Nes: 

@. Do you know what work R. H. Wilson or H. 
Wilson 

Trial Examiner Myers: Is it one and the same 
petson ? 
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Mr. Callister: Yes, we will so stipulate that R. 
H. Wilson is the same as IT. 

Trial Kxaminer Myers: What is his first name? 

The Witness: His first name is Robert, but they 
call him Harold, by his middle natne. 

Q. (By Mr. Royster) Do vou know what work 
Robert Wilson or Harold Wilson did during, 
throughout the entire month of October, 1944? 

A. i would say that he performed about 75 or 
80 per cent of mechanical work, and the rest body 
work. 

@. Where did he perform this work? 

A. Oh, their body shop on Lake Street. 

Trial Examiner Myers: Did he always work at 
the body shop on Lake Street? 

The Witness: No, sir, he was transferred over 
to the body shop to learn welding so he had Casi- 
nella, he could teach him welding and also he wanted 
to learn the welding and acetylene and are and then 
the mechanical game too, together. 

Trial Examiner Myers: When was he trans- 
ferred? [82] 

The Witness: Not leng after he went to work 
for me in the shop at Wells cargo service shop. 

Trial Examiner Niyers: Would you say le 
worked for you about a month? 

The Witness: About a month, ves, six. 

Trial Examiner Mvers: What. did he do for you 
during that time. 

The Witness: Well, he was classed 

Trial Examiner Afvers: What did he do? 
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The Wiiness: He was a helper. 

rial Examiner Myers: Helper on what? 

The Witness: Mechanic on trucks drawing jour- 
neyman’s wages. 

Trial Examiner Myers: What kind of helper 
work did be do, did he work on the motor? 

The Witness: Helped install motors, transmis- 
sions, take up brakes or remove broken parts from 
the trucks. 

Trial Examiner Myers: Go ahead. 

Mr. Royster: That is all. 

Trial Examiner Myers: Any questiens, Mr. 
Callister? 

Mr. Callister: “xcs, Detavc, 

Trial Examiner Myers: Will vou kindiy pro- 
eced ? 

Cross Examination 


Q. (By Mr. Callister) M1. Benton, as I under- 
stand it, during the months of October and through 
the month of [83] Deccinber, prior to your leaving 
the employ of Wells, you were their shop foreman 
in charge of all the mechanical work? 

A. Yes, sir. 

Q. As L understood, we stipulated you did hire 
and fire? 

A. Yes, every man that was in the shop. 

Q. You hired and fired? 

A. Nobody hired him unless it was on approval. 

Q. But yon did it? A. Yes, sit. 

Q. If they were going to be hired by anyone 
else, they had to be approved by vou? 
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A. Well, Bob there. 

Trial Examiner Myers: Bob who? 

The Witness: Bob Wells, Howard Wells, we 
generally if a man came im we talked it over. 

Q. (By Mr. Callister) But the fact it was up 
to you primarily who vou should have? 

A. The responsibility was left to me. 

Q@. And the Inring and firing, of course? 

A. Yes, sir. 

@. Your answer is ‘‘Yes’’? pee Vics sine 

Q. In respect to McBride, he was over on the 
Lake Street shop, which is a body-building division, 
is that correct? [34] A. Yes, sir. 

Q. All he did was build bodies with Mr. Casi- 
nella? 

A. Oh, no, he assisted in the helping work, as- 
sembling parts that were overhauled, as I stated. 

Trial Examiner Myers: Parts of what? 

The Witness: Parts overhauled. 

Trial Examiner Myers: Of a motor? 

The Witness: Trucks in general, front axles, 
transmissions, differentials. 

Q. (By Mr. Callister) He did not use tools, as 


I understand it? A. Yes, he used tools. 
Q. He did not have tools like the reeular 
mechanics ? A. Not a conplete set. 


Q. In other words, he did that work ordinarily 
referred to as blacksmith’s helper or hody building ? 

A. I guess body builder. 

© Tiers yielht, he is a bedr builder? 
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A. Well, be is a 50-50 man because they done all 
kinds of work there. 

Q. Now, during the month of December you 
were moving the shop, were you not? 

A. Yes, they were trying to get—— 

Q. (Interposing) No one at that time was do- 
ing much mechanical work, if any. [35] 

A. Yes, sir, we bad one truck in there completely 
dismantled. 

Q. Only a few are working on that? 

A. Casinella, McBride and Wilson were trying 
to get the truck. 

Q. During the month of December? 

Trial Iixaminer Myers: 19447 

Q. (By Mr. Callister): Yes, the shop was being 
moved, and as a result verv few of the trucks, if 
any, were being repaired? 

A. No, the shop was just as full with trucks as 
it ever was. 

Q. Maybe it was full of trucks, but were they 
repairing ? 

A. Repairing and moving just the same. 

@. Not in the body shop, were they? 

A. Yes, they had a party moving. 

Mr. Callister: That is all. 

Trial Examiner Myers: Any questions? 

Mr. Apperson: No questions. 

Trial Examiner Myers: Any redirect? 

Mr. Royster: No redirect. 
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Trial Examiner Myers: You are excused, Mr. 
Benton. 
(Witness excused. ) 
Trial Examiner Myers: Will vou call your next 
witness, Mr. Royster? [36] 
Mr. Rovster: Mr. McKay. 


GEORGE E. McKAY, 
a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


ma 


Direct Examination 

Trial Examiner Myers: What is your name? 

The Witness: George IE. MeKay. 

Trial Examiner Myers: Will you please spell 
your last name for the record? 

The Witmess: Me-K-a-y. 

Trial Examiner Myers: And what is vour ad- 
dress ? 

The Witness: 1115 Sierra Street. 

Trial Examiner Myers: Reno? 

The Witness: Jeno, Nevada. 

Trial Examiner Myers: You may be seated, sir. 

You may proceed, Mr. Royster. 

©. (By Mr. Royster) What is your occupation, 
Mr. McKay? A. I am a garage owner. 

Q. Where do you operate vour garage? 

A. 423 North Virginia, Reno. 
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Q. Reno? A. Reno, Nevada. 
Q. Are you a member of the International As- 
sociation of Machinists? [37] A. Tan. 


Q. Do you hold office in that Union? 

A. I do. . 

Q. What office do you hold? 

A. Tam Financial Secretary and Busmess Rep- 
resentative for the Machinists Local in Reno, 
Nevada. 

Q. What are the duties of that office? 

A. The duties are to ecllect all members vou 
possibly can, mitiate thein in and colleet dues, see 
that the men do not fall back and drop out, and if 
any of the members have any misunderstanding, 
why we straighten that out. It’s to see that the 
Local is kept going and in order. 

Trial Examiner Mvers: What is the number of 
the Local? 

The Witness: 801. : 

Q. (By Mr. Royster) Well, in connection with 
the performance of the duties of your office in the 
Union, do you solicit workers to join the Union? 

ADS do: 

Q. Have you solicited employees of Wells, Ine. ? 

A. I have. 

Q. Have any of them given you authorization 
to represent them in matters of collective bargain- 


ing? A. They have. 
Q. Have you brought anv of those designations 
with you? A. TI have. [38] 


Q. May I see them, please? 
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A. Yes. 
Mr. Rovster: Will the Trial Examiner indulge 
me for a moment while I line these up. 
rial Examiner Myers: Very well, sit 
Off the record. 
(Discussion off the record.) 


Trial Examiner Myers: On the record. 

Mr. Rovster: Will the Reporter please mark 
these for identification Board’s No. 2(a), (b), (©), 
and so forth? 

(Thereupon the ducuments above referred to 
were marked Board’s Exhibits Nos. 2(a) 
through 2(k), inclusive, for identification. ) 


Q. (By Mr. Royster) Mr. MeKay, I show you 
Board’s Exhibit 2(a) for identification, and ask if 
you can tell us what it 1s? 

Mi. Callister: We object on the ground that the 
exhibit speaks for itself. 

My. Royster: This is preliminary. I want him 
to identify it. 

Trial Examiner Myers: Just don’t tell us these 
are slips of paper or something like that. Describe 
it in detail. 

The Witness: This is an authorization. 

Trial Examiner Myers: The objection was over- 
ruled. [39] 

The Witness: An authorization signed and wit- 
nessed and the employer is Wells, Ine. 

Q. (By Mr. Royster) Whose signature doe: it 
purport to bear? ie 
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The signature is E. F. Staats. 

Is that signature witnessed ? 

That signature is witnessed. 

By whom? 

By Melvin Jakomiet. 

How did it come into your possession ? 

I failed to get all the men at Wells, Ine. 
when [ was getting the authorizations signed and 
that at our regular meeting of the International 
Association of Machinist in Reno, Nevada, Melvin 
Jackomiet is a member in geod standing, and I 
asked him to take a few slips and sign the men 
that I had not got yet and sign them, have them 
sien if they would and him witness by his name 
and turn them over to me which he has done. 

Q. Can you tell us approximately when that 
authorization slip was given to vour possession ? 

A. That was given to me the dav affeF 1tijage 
signed. 

Q. What day then did you reccive it? 

A. I received it on the 10th, 5th and 744. 

Trial Examiner Myers: The 5th day of Octo- 
ber, 1944? 

The Witness: That is right. [40] 

Q. (By Mr. Royster) Now, as Business Agent 
and Financial Secretary of Local 801, International 
Association of Machininsts, do you know whether 
or not BE. F. Staats, whose purpurted signature is 
on that exhibit, is a member of the Loca} 2 

Mr. Callister: Just a moment, we object to it 
on the ground that it is not the best evidence. 
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Trial Examiner Myer: I will sustain the objec- 
tion. 

Q. (By My. Royster) Since October 5, 1944, 
have you in the performance of your office as Busi- 
ness Representative of the Local 801 collected dues 
from HK. F. Staats? 

Mr, Callister: We object that that is not the 
best evidence. Let the record show that. 

Trial Exammer Mvers: Overruled. Just answer 
ove. O72 *NWo’’. 

A. Yes. 

Q. (By Mr. Royster) J show vou Board’s Ex- 
hibit 2(b) for identification, and ask if vou can 
identify it? oe. Biedo, 

Q. Will you tell us what it is? 

A. Itis an authorization signed by Ralph Mudze, 
witnessed by Melvin Jakomiet. 

Mr. Callister: Just a moment. I move to strike 
the statement that it is signed by Ralph Mudge, 
unless it is shown that he actually was present or 
knows his signature. [41] I think we ought to have 
it proper here. 

Trial Examiner Myers: I thmk Mr. Callister is 
night. Strike out the answer. 

Q. (By Mv. Royster) Whose signature does it 
purport to bear? 

Mr. Callister: The instrument itself sets forth 
Ralph Mudge and it speaks for itself. 

Trial Examiner Myers: Whose name is on there? 

The Witness: Ralph Mudge. 
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Q. (By Mr. Royster) How did 1 come to your 
possession ? 

A. ‘This one was signed the same as the first 
one, witnessed by Melvin Jakomiet, which I had 
asked him to get signed.and return to me. 

@. When did that document come to your pos- 
session ? 

A. This come to me October 5, 1944. 

From whom did you get it? 

From Melvin Jakomiet. 

Where is Melvin Jakomiet ? 

Melvin Jakomiet is in the Army now. 

As Financial Secretary and Business Agent 
of Local 801 have you collected dues from Ralph 
Mudge since October 5, 1944? A. I have. 

Q. I show vou Board’s Exhibit 2(¢) for iden- 
tification, and ask if vou can identify it? 

A. I do. [42] 

@. What is 1t? 

A. it is an authorization signed by: 

Mr. Callister: (Interposing) Just a minute, let 
me see it first. 

(The document was handed to Mr. Callister.) 


O>OPre 


A. Authorization signed by Freemond L. Reed 
of the Wells, Inc., witnessed by George E. MeKay, 
that is myself. 

Q. (By Mr. Royster) When was it signed? 

A. September 30, 1944. 

Mr. Callister: Just a moment, I move to strike 
on the ground that our stipulation shows that he 
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was not an employee at that time nor a man to 
come within this wait. 

Mr. Royster: Which one is this? 

Mr. Callister: Reed. 

Trial Examiner Myers: Off the record. 

(Discussion off the record.) 

Trial Examiner Myers: On the record. 

Do vou withdraw vour motion, Mi. Callister? 

Mr Callister: Yes, I do. 

@. (By Mr. Royster) Now, Mr. McKay, I show 
you Board’s Exhibits 2(d) through 2(k). 

Mr. Callister: Mr. Royster, so the record will he 
clear, let the record show this Mr. Reed was on the 
payroll of September 30, 1944, but was not on the 
payroll as of the 15th day of December, 1944. [43] 

mi) Rovster: That is correct. 

Q. (By Mv. Royster) And f ask you if vou can 
identify them. 

Trial Examiner Myers: Taking one at a time, 
My. McKay, read off the exhibit number. 

A. This is an authorization signed by Rk. O. 
Garoutte, and witnessed by George E. McKay on 
August 10th, 1944. 

Trial Examiner Myers: Signed August 10, 1944? 

The Witness: That is right. 

Trial Examiner Myers: What exhibit number is 
that, Mr. Rovster? 

Mr. Royster: Exhibit No. 2(d), My. Examiner. 

The Witness: This is an authorization signed 
by George W. Palmer, emplovee of Wells, Ine. on 
6/3/44, witnessed by George E. McKav. 


112 Wells, Inc., a Corporation, vs. 


(Testimony of George E. McKay.) 

Trial Examiner Myers: June 30, 1944? 

The Witness: No, June 3rd. 

My. Callister: Just a moment. I think we ought 
to with each one of these authorization, state 
whether he was on the payroll so the payroll will 
show. 

Trial Examiner Myers: Why don’t you offer the 
payroll in evidence now and then we will have it. 
Is that agreeable to you, Mr. Callister? 

Myr. Callister: Yes. 

Mr. Rovster: I offer at this time, Mr. Examiner, 
as Board’s Exhibit 3, the payroll for the shop 
employees of the [44] Respondent at Reno, Nevada. 
for the period ending May 15, 1944, and the period 
ending September 30, 1944, and with the notation 
which appears on this document that there were no 
changes in the personnel of the shop on May 16, 
1944, and no changes in the personnel of the shop 
during the period from October 1 to October 5, 1944. 

(Thereupon the document above referred to 
was marked Board’s Exhibit No. 3 for iden- 
tification. ) 


Trial Examiner Myers: Is there any objection 
to the paper going into evidence? 

Mr. Callister: Except this: I want to ask Mr 
Royster one question. 

What is vour materiality and what you contend 
for the payroll as of May 15, 19442? 

Myr. Royster: The complaint alleges a refusal to 
bargain on the L5th of May, 1944; also on the 5th 
of October, and 22nd of December. 
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Trial Examiner Myers: And this Exhibit No. 3 
for identification shows the payroll of May 16, 1944, 
is that right? 

Mix. Royster: That is correct, sir. 

Trial Examiner Myers: Any objection to the 
paper going in evidence? 

Mr. Callister: No. 

Trial Examiner Myers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter to [45] please mark it Board’s 
Exinbit No. 3. 

(The document heretofore marked Board's 
Exhibit No. 3 for identification was received 
in evidence. ) 


My. Rovster: Will the Reporter please mark this 
as Board’s Exhibit No. 4 for identification ? 
(Thereupon the document above referred to 
was marked Board’s Exhibit No. 4 for iden- 
tification. ) 


Mr. Royster: Mr. Examiner, I offer Board's 
Exhibit 4, a payroll list of the emplovees of the 
Respondent as of December 15, 1944. Now, on this 
document appears also a payroll list for Luning 
and for Elko, which play no part in this proceed- 
ing. The names listed on this payroll to whom this 
proceeding pertains have been entered into the 
record by stipulation as to the composition of the 
unit. 

Trial Examiner Myers: The persons whose 
names appear on that list were in the Respondent’s 
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employ, that is, Reno division of the Respondent 
2 December 22, 1944? 

Mr. Royster: On December 15, 1944, My. Exam- 
iner. 

Mr. Callister has told me that he will be able to 
tell us this afternoon which, if any, of these em- 
plovees were terminated between the 15th of De- 
cember and the 22nd, and what employees who might 
fall within the appropriate bargaining unit were 
hired between those two dates. 

Mr. Callister: As I understand it, what you want 
is the emplovees if any changes were made since the 
15th dav of [46] December, 1944, to the 22nd day 
of December. 

Mr. Royster: That is right, either by hirmeg or 
firing. 

Mr. Callister: We will have it for you. 

Trial Examiner Myers: Is there any objection to 
this paper going in evidence? 

Mr. Callister: We have no objection. 

Trial Examiner Myers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter to please mark it as Board’s 
Exhibit No. 4. 

(The document heretofore marked Board’s 
Exhibit No. 4 for identification was received 
in evidence. ) 

Trial Examiner Myers: Were these Exhibits 3 


and 4 prepared by the Respondent ? 
Mi. Callister: Yes.’ 
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Trial Examiner Myers: Very well. 

@. (13v Mr. Royster) Now, Mr. Mchay, I for- 
got the exact status of vour testimony. You were 
testifying concerning Board’s Exhibit 2(e), I be- 
lieve. 

Trial Examiner Myers: Js that the one signed 
June 3, 19-44? 

Miemritiess: ‘That is right. 

(al Examiner Myers: What is the next one, 
a1) 5 

Mr. Royster: 2(f). 

The Witness: J have another one here, author- 
ization signed by R. H. Wilson, an employee of 
Wells, Inc. on June [47] 3, 1944, and witnessed by 
George E. MeKay. 

Trial Examiner Myers: That is, it was signed 
on that date? 

The Witness: ‘That is mght. 

‘rial Examiner Myers: Handed to you on that 
date? 

The Witness: I was there when it was signed. 

Trial Examiner Myers: That is true as to the 
other exhibits you just testified to? 

The Witness: That is right, yes. 

Trial Examiner Mvers: ‘hey were signed in 
your presence ? 

The Witness: That is right. 

Trial Examiner Mvers: On the dates they bear? 

The Witness: That is right. 

Q. (By Mr. Royster) Is that true as to all the 


116 Wells, Inc., a Corporation, vs. 


(Testimony of George B. McKay.) 
exhibits marked for identification which bear your 
signature as a witness? 

A. That is right. 

Q. Now, as to Board’s Exhibit 2(2) ? 

A. That is an authorization signed by E. 8. Casi- 
nella on June 3, 1944, witnessed on the same day 
by George E. McKay. 

Q. You saw him sign that authorization? 

A. I did. 

Q@. «As to Board’s Exhibit 2(h)? 

A. This is an authorization signed by Rudy 
Zavas. 

Q. How do you spell that? [48] 

A. Zayas, an employee of Wells, Inc., signed on 
June 3, 1944, and witnessed by George E. McKay. 

Q. You saw him append his signature to that 
document on June 3, 1944? A. lod 

Q. Board’s Exhibit 2(i)? 

A. An authorization signed by Melvin Jakomiet, 
signed on June 3, 1944, and witnessed by George 
HE. McKay. 

Q. You saw Mr. Jakomiet put his signature on 
this document on June 3, 1944? A. iia 

@. Board’s Exhibit 2(j) ? 

A. It is an authorization signed by Oran Ellis, 
signed on June 3, 1944, and witnessed by George 
HK, McKay. 

Again, you saw Mr. Ellis sign this doeument? 
imac, 

Board’s Exhibit 2(k) ? 

This is an authorization signed by Charles 
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Haverland, emplovee of Wells, Inc. on June 3, 1944, 
and witnessed by George KH. McKay. 

Q. You saw Mr. Haverland put his signature 
on that document ? De olf dic 

My. Rovster: Mr. Examiner, I offer DBoard’s 
Exlibit 2(a) through 2(k) for identification in 
evidence. 

Trial Examiner Myers: <Any objection? [49] 

Mr. Callister: Yes, there is, Mr. Examiner. We 
object first on the ground it is immaterial, ineom- 
petent and irrelevant and no materiality is shown 
or tied up as to the date upon which they ave to 
become effective. For illustration, we find we have 
authorizations here from June through October of 
1944, I notice one here on June 3. 

Now, it is our position until such time as the 
Board states when these were to become effective 
when they had the majority of the employees for 
purposes of collective bargaining, they have no force 
and effect, and for the purposes of this hearing are 
immaterial, incompetent and irrelevant. 

Now, if the Examiner please, in the pleadings 
here the Board states this, in Paragraph 5: 

‘On May 16, 1944, the Union was, and at all 
times since that date has been the duly designated 
representative——’’ 

Now, I think that the Board is bound to show 
that on May 16, 1944, that they were as represented 
and claimed in Paragraph 5. Now, what is taking 
place subsequent has no force or effect and is im- 
material here. 
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Now, I do not think that the Board can bring 
in evidence here showing over a period for ilustra- 
tion of three years that people have signed authori- 
zations subsequent to the time they claimed they 
represented the majority of the employees. 

Trial Examiner Myers: I will overrule the ob- 
jection, [50] and receive the papers in evidence, and 
ask the Reporter please mark them as Board’s 
Exhibits 2(a) through and including 2(k). 

(The documents heretofore marked Board’s 
Exhibits Nos. 2(a) through 2(k), melusive, 
for identification were received in evidence.) 

Q. (By Mr. Rovster) Mr. MelKay, do you know 
C. HW. McBride? A. I do. 

@. Can vou tell us whether or not the Union 
claims jurisdiction over the work performed by 


Mr, McBride? A. We do. 
Q. Do you know R. H. Wilson? 
A. I do. 


Q@. Can vou tell us whether or not the Union 
claims jurisdiction over the work performed by R. 
EH. Wilson? A. We do. 

Q. Did vou meet Howard Wells and Bob Wells 
in September 1944? 

Mr. Callister: Pardon me, may I at this time 
ask a question so we have the record clear with 
this past situation ? 

Mr. Royster; is it the position of the Board that 
on three distinct separate times that the Union rep- 
resented the majority of the employees in the unit? 

Mr. Royster: That is correct. 
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Mr. Callister: You claim May 16, 1944, they 
represented a majority? [51] 

Ma. Rovster: Yes. 

Mr. Callister: That on October 5 the Union 
represented a majority? 

Mr. Rovster: ‘That is correct. 

Mr. Callister: And on December 22nd? 

My. Royster: Yes, sir. 

My. Callister: Just so we have it clear, Mr. 
Examiner. : 

Mr. Rovster: Actually, of course, the position of 
the Board is that the Union represented a majority 
at al] times ‘pertinent hereto since May 16. 1944, 
which would necessarilv inelude the dates you men- 
tioned. 

BiriGallister: That is what I want to get. 

That being the situation, Mr. Examiner, if they 
represented them on Mav 16th then these particular 
designations have no force and effect as to the 
Board’s contention. That is my point. In other 
words, the Board cannot come here in this hearing 
and say that the Union represented them in May 
16, 1944, and in order to substantiate that position 
bring an authorization many days or months later. 

Trial Examiner Myers: I see your point. 

Mr. Royster: Will vou give Mr. McKay my last 
question. 

(Question read by Reporter.) 


bs. 1 did, 
Mr. Callister: When was this please? 
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The Witness: September, 1944. [52] 

Trial Examiner Myers: Could we have for the 
record who Howard Wells is, what office he holds? 

Mr. Callister: Mr. Howard Wells is Vice-Presi- 
dent of Wells, Ine., Respondent herein, with offices 
at Reno. 

Trial Examiner Myers: Who is the other gentle- 
man you mentioned? 

Mr. Callister: Bob Wells, Mr. Robert Wells is 
the Manager of Wells, Inc., Respondent at Reno. 

Mr. Royster: At this ‘point, could we have a 
statement as to the position of J. W. Wells? 

Mr. Callister: Yes, he is President of the Wells, 
Ine. 

@. (By My. Royster) Where did this Septem- 
ber meeting take place, Mr. McKay? 

A. It took place at Wells, Inc. office on Evans 
Avenue. 

Q. In what city? A. Reno, Nevada. 

@. Who was present at the meeting? 

A. There was Bob Wells and Howard Wells and 
T. I. MeShane and myself. 

Q. Who is T. E. McShane? 

A. Heis the Grand Lodge Representative, Inter- 
national Association of Machinists. 

Trial Examiner Myers: Could vou fix the time 
of that meeting, what day, do you know the exact 
day ? 

The Witness: I can’t recall the exact day, there 
was no [53] records kept at that time, but it was 
the last part of September. 
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Q. (By Mr. Royster) Do you know who ar- 
ranged this meeting? 

A. Mr. McShane. 

Q. What. if anythine, was discussed at the meet- 
ing? 

A. Well, there was 

Mr. Callister: Just a moment, [ think I would 
like to have you just state what he said and what 
someone else said and no conclusions or opinions. 

Mr. Royster: That is agreeable. 

Q. (By Mr. Royster) What was said during 
the hearing ? 

Mr. Callister: Who said it? 

A. We went in there to negotiate an agreement. 

Mr. Callister: Please tell us just the conversa- 
tion. 


Trial Examiner Myers: That is mght, you are 
in this conference now. Try to give us everything 
that you remember that was said and tell us who 
said it. 

The Witness: Well, 

Tria] Examiner Myers: We know that you ean’t 
give it verbatim, but just give us everything that 
you can now remembcr. 

The Witness. Mr. MeShane turned the agree- 
ment over to Howard Wells. 


Trial Examiner Myers: You came there with a 
proposed agreement? [54] 

The Witness: That is right. 

Trial Examiner Myers: And Mr. McShane 
handed it to Howard Wells? 
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The Witness: That is right. 

Trial Examiner Mvers: Did he say anything 
when he handed it to him? — 

The Witness: So Howard said ‘‘Yes.”’ 

Trial Examiner Myers: Did My. MeShane say 
anything when he handed it to Mr. Howard Wells? 

The Witness: He said ‘‘Look this over.”’ 

rial Examiner Mvers: Go ahead now. 

The Witness: Which Howard did, started look- 
ing over, he just went through it roughly until he 
hit the wages. He said, ‘‘Why, God, we can’t pay 
them waees.’’ He said, ‘* We ain’t amaking nothing 
the way it is.’’ And he said, ‘‘ Before we could pay 
them wages we will close the place down.’’ And 
he said, ‘‘Another thing, Joe Wells has to sign the 
agreements if any agreements are signed.’’ So that 
was practically all that was said at that time. 

Q. (By Mr. Royster) Was there any discussion 


about a bargaining unit? A. None at all. 
Q@. Was anything said about the Union’s ma- 
jority ? A. Nothing. 


Q. Do I understand your testimony to be that 
Mr. Howard Wells [55] said that any negotiations 
would have to be with J. W. Wells? 

A. With Joe Wells. He said that Joe was in 
Las Vegas at that time. 

Q. Was there anv arrangement for a further 
meeting ? 

A. Mr. MeShane tried to get ahold of Joe Wells. 

Tria] Examiner Myers: We mean at this mect- 
ing. 
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The Witness: No. 

Q. (By Mr. Royster) Did you have a conversa- 
tion with Robert Wells about Deeember 1, 1944? 

a. Lf did. 

Q. Where? 

A. At Wells, Inc. shop on Evans Avenue. 

Q. In Reno? A. Reno, Nevada. 


Q. What time of day did this conversation take 
place? 

A. This was just about the noon hour. 

Q. Who was present other than you and Mr. 
Wells? 

A. Well, the other boys around the shop and 
Jack Benton was just right inside the door around 
the corner. 

Trial Examiner Myers: When did vou say this 
took place? 

The Witness: First of December. 

Trial Examiner Mvers: 1944? 

The Witness: 1944. 

Trial Examiner Myers: December 1, 1944? 

The Witness: December 1, 1944. [56] 

Q. (By Mr. Royster) What was said to you 
by Mr. Wells or by you to Mr. Wells? 

A. Bob Wells told me he didn’t want me to 
the shop. He said, ‘‘f don’t want von in the shop 
bothering the men.”’ I said, “‘f am not bothering 
the men. i came in to collect dues and see Jack 
Benton.’’ He said, ‘I want vou to get out of here 
and stav out.’ 
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Q. Had it been your practice to collect dues at 
the shop? A. Iw vad. 

Mr. Callister: Please do not lead him, Mr. 
Royster. 

Sorry, go ahead. 

Q. (By Mr. Royster) Have you visited Wells 
shop since? A. 1! havent. 

Trial Examiner Myers: You have not? 

The Witness: Have not. 

Q. (By My. Royster) What were the men doing 
when you came in the shop? 

A. They were getting ready to go to lunch. 

Mr. Royster: I believe that is all. 

Trial Examiner Myers: Mr. Callister? 

Mr. Callister: Yes, I have, if T may, Mr. Exam- 
ner. 

Cross-Examination 

Q. (By Mr. Callister) Ma. McKay, FP caligome 
attention to this September meeting of 1944 at the 
office of Wells, Inc. in which you stated Mr. Howard 
Wells met vou. Did he [57] not in effect tell you 
that Joe, his brother, who was the President, took 
charge of all negotiation with regard to labor con- 
tracts, and he couldn’t do anything about it, is that 
right? A, That’s right. 

Q. ‘That as far as he was coneerned. he could 
not do anything. In other words, he had no author- 
ity whatsoever to do anything, isn’t that about it? 

A. That is right. 

Q. And told you to see Mr. Joe Wells? 
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fe Vhat is it. 

Q. And that if he could not do anything about 
the situation and that if anything could be done it 
would have to be done with Joe? 

A. That is right. 

Q. Now, Mr. MeKay, coming back to this con- 
versation you had with Bob Wells in the fore part 
of December, 1944, you said vou came to see Mr. 
Jack Genton. 

A. I ecame to collect dues and see Jack Benton. 

Q. Is Mr. Benton the same individual who has 
testified here this morning? 

#2 Dhat is right, he is. 

Q. Who was the representative of Wells, Ine. 
in the shop? 

A. He was supposed to be boss in the shop. 

Q. That is mght. You did not come to collect 
dues of [58] Mr. Benton because he was foreman? 

A. I collected dues from My. Benton. 

Q. You mean Mr. Benton is a member of your 
labor organization. 

A. He is and has been. 

Q. He is not an officer of the Lodge, is he? 

A. He is. 

Q. What was Mr. Benton at that time, what 
position did he hold? 

A. He was a trustee and also a shop steward 
at Wells, Ine. 

Trial Examiner Myers: ‘That was on December 
1, 1944? 

The Witness: Yes, sir. 
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Q. (By Mr. Callister) Trustee of the Local 
Lodge of 801? A. ‘Khat issproiie 

Q. Mr. Meixay, Bob himself told you he did not 
want you to bother the men while they were on 
the job, did he not? 

A. He told me he didn’t want me in the shop. 

Q. Didn’t he tell vou himself in fact they did 
not permit any Business Agents to come into the 
shop and disturb the men, didn’t he say that? 

A ING. sit 

Q. But he told you he did not want you to come 
in there collecting dues in the shop? 

A. He didn’t say collecting dues, he said “I 
don’t want you in the shop. Get out and stay out.” 
He had seen me in there [59] many times before, 
but he never said that. 

Mr. Callister: That is all. 

Trial Examiner Myers: <Any questions, Mr. 
Apperson ? 

Myr. Apperson: No questions. 

Trial Examiner Myers: Mr. Royster? 

Mr. Royster: No further questions. 

Trial Examined Myers: You are excused, sir, 
thank you. 

(Witness excused.) 


Trial Examiner Myers: Wiull you call your next 
witness, please, Mr. Royster? 
Mr. Royster: Mr. Anderson. 
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a witness called by and on behalf of the National 
Labor Relations Board, being: first duly sworn, was 
examined and testified as Bee 


Direct Examination 

Trial Examiner Myers: What is your name? 

The Witness: Glen O. Anderson. 

Trial Examiner Myers: Will you please spell 
your last name for the record? 

The Witness: A-n-d-e-1-s-o-n. 

Trial Examiner Myers: Where do you live, Mr. 
Anderson ? 

The Witness: Las Vegas, Nevada. 

Trial Examiner Myers: You may be seated. 

You may proceed, Myr. Royster. [60] 

Q. (By Mr. Royster) What is your occupation, 
Mi. Anderson ? 

A. Business Representative for the International 
Association of Machinists and Business Representa- 
tive for the International Brotherhood of Black- 
smiths, Drop Forgers and Helpers. 

Q. How long have you held your office? 

A. Business Agent of the Machinists since Octo- 
bar of” 

Trial Examiner Myers: Are both those organiza- 
tions affiliated with the American Federation of 
Labor? | 

The Witness: Yes. 

Trial Examiner Mvers: Were they affiliated with 
the American Federation of Labor during the entire 
vear of 1944? 
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The Witness: J will have to ask. 

Trial Examiner Myers: Sinee May 1, 1944? 

The Witness: Yes. 

Trial Examiner Myers: And they are still affili- 
ated ? 

The Witness: Yes. 

Q. (By Mr. Royster) How long have you been 
«a representative of the Blacksmiths? 

A. Sinee April in 1948. 

Q. Who is in charge of the membership records 
of the Union Loeal at Las Vegas? That is, by that 
I mean the Machinists Local? 

A. The records axe all kept in my office in 
Las Vegas and I am charged with the responsibility 
of safekeeping and use of these records. [61] 

Q. Did you bring those records with you? 

A. Some of them, yes. 

Q. Do yon know G, W. Hollenback? 

‘vial Examiner Myers: EHow do vou spell that 
name, please ? | 

Mr. Royster: H-o-]-l-e-n-b-a-e-k. 

A. Hollenback, yes. 

By Mr. Royster: 

Q. Is he a member of the International Associa- 
tion of Machinists? A. Yes. 

Q. By reference to your records can you tell 
when he joined the International Association of 
Machinists ? A. Yes. 

). When did he join? 

A. I initiated Gregory W. Hollenback, G. W. 
Hollenback on August 28, 1944. 
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Mr. Callister: Where? 

The Witness: Las Vegas, Nevada. 

Mr. Callister: Who was he working for at that 
time? 

The Witness: Wells, Ine. 

My. Callister: At Vegas? 

The Witness: At Las Vegas, or the Henderson 
shop. 

Myr. Callister: I move to strike the testimony 
with regard to Myr. Hollenback. At that time that 
was Wells Cargo he was working for at Vegas. [62] 

The Witness: At that time it was hard to tell 
which company was which. Now, I wouldn’t gamble 
any money. 

Mr. Callister: You did not know-who he worked 
for at Vegas then, as I understand it? 

The Witness: He worked for, as I understand 
it, he worked for Wells prior to his time coming to 
Las Vegas and Wells, Joe Wells himself or Dave 
Divine brought him in from Elko and Dave Divine 
recommended him as the member. 

My. Callister: [I do not think that is material. 

Trial Examiner Myers: What about the motion, 
do you press your motion? 

Myr. Callister: I move to strike as immaterial, 
incompetent and irrelevant here because it shows 
at that time he was a member he was not a part 
of the unit, could have not been. 

Mr. Royster: That shows at the time of his 
initiation. 

I haven't got to the question as to whethex he is 
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now a member in good standing and has been since 
the initiation. 

Mr. Callister: It makes no difference when he 
became a member if he is not tied up with the 
present unit. 

Trial Examiner Myers: Is Hollenback supposed 
to be in the unit? 

Mr. Royster: Yes, he was employed there the 
month of December, 1944, and he is a part of the 
unit. 

Trial xaminer Myers: I will deny the motion. 
Not that [63] I am deciding anything at the present 
time, but it is your contention later he became a 
part of the Reno division of the Respondent? 

Mr. Royster: That is correct. 


By Mr. Rovster: 

@. Has he been a member in good standing 
since the date of the initiation, according to your 
records ? 

Mr. Callister: If it is according to the records, 
they should be introduced and made a part of the 
record: 

By Mr. Royster: 

@. Has he been a member in good standing sinee 
the date of his initiation? 

Mr. Callister: That is calling for a conclusion 
and not the best evidence. The records are the best 
evidence. 

Mr. Royster: Here is a man that is a Business 
Representative. 
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Trial Examiner Myers: Are you going to with- 
draw the question ? 

Mr. Royster: No. 

Trial [uxaminer Myers: Read the question, 
please ? 

(Question read by the Reporter). 

Trial Examiner Myers: I will sustain the objec- 
tion. 

By My. Royster: 

Q. Do your records show the standing off the 
various individual members of the Union? 

m@ Yes, they show it. 

Mr, Callister: Just a minute, yes or no. 

By My. Royster: 

Q. Will your records show the standing [64] of 
G. W. Hollenback since his initiation ? 

A. Yes, 

Q. What do your records show? 

A. Shows—— 

Mr. Callister: (Interposing) Just a moment. 
If he has the record here, I do not want to be 
technical, but I think he should introduce them and 
let the records speak for themselves. 

Trial Examiner Myers: _ Overruled. 

(Continuing) Shall F read from the record 2 

rial Examiner Myers: Answer the question. 

Will the Reporter read the question? 

(Question read by the Reporter.) 


(Continuing) Shows continuous membership up 
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until the present date from October 28th, 1944, 
until today. 

Trial Examiner Myers: You mean he has been 
paying dues regularly? 
3y Mv. Royster: 

Q. Well, now I believe you earlier testified that 
the date of initiation was August 28, 1944? 

A. August 28, 1944. 

Q. You just mentioned October 28, 1944. 

A. August I meant. 8/28/44. 


Q. Do you know A. B. Gandrud? A. Yes, 
Q. Is he a member of the International Associa- 
tion of [65] Machinists? A. Yes. 


Trial Examiner Myers: What book is that that 
you have before you? 

The Witness: Financial Secretary’s dues ledger 
book. 

Mr. Callister: With respect to this last question 
and answer, will you tell us when he was a member, 
if he still is? 

Mr. Royster: I am going to get to that. 

Trial Examiner Myers: Please read the ques- 
tion. 

(Question read by the Reporter.) 

The Witness: The answer is ‘‘Yes.”’ 


By Mr. Royster: 

Q. Do you know when he joined the Interna- 
tional Association of Machinists? 

A. He was taken in as a member on February 
4, 1942. 
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Mr Callister: Mi. Mxa@miner, I] wonder if I at 
this time in order to clear np my questions here can 
interrogate the witness as to what these books are. 
I think IT should have that right. 

Trial Examiner Myers: You may. 


Cross Examination 
By Mr. Callister: 

Q. Mr. Anderson, what books are you referring 
to there? 

A. The Financial Secretary’s dues ledger ree- 
ords. 

/Q. Of what Local? [66] 

A. Of the International Assog¢iation of Ma- 
chinists. 

Q. Located where? 

A. United States and Canada oi England. 

@. Do vou mean to tell me these records here 
show the dues of evervbody in the United States 
who is a machinist? 

A. Shows the dunes of the members working in 
our locality. 

Q. All right, now, isn’t this true, Mr. Anderson: 
these records are the records of the Local at Vegas 
and not at Reno? 

A. These are Local 845 records. 

Q. That is correct, and Local 845 is the Machin- 
ists Local at Vegas, isn’t that right? ft is, or 
it isn’t. 

A. It is its jurisdiction. 

Q. Please answer the question, Mr. Anderson. 
Are these the records of the Local Lodge at Vegas? 
It isn’t a laughing matter. This is serious, frankly. 
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A. ‘The question is laughing. 

Trial Examiner Myers: Wait a minute. Answer 
the question. 

A. It is not confined to Las Vegas. 

Mr. Callister: All right, now, if these are not 
the records of Local 845, what Local are they the 
records of? 

The Witness: They are the Local records of 
Loeal 845. 

Trial Examiner Myers: Both books that you 
have there? [67] 

The Witness: Yes. 


By My. Callister: 

@. Now, you have been in your testimony this 
morning referring in respect to Mr. Gandiud and 
in respect to Mr. Hollenback, you have been refer- 
ing to these records which are the records of Local 
845, ave they not? 

A. Of the International Association of Ma- 
chinists. 

Q. Yes, and when you say they have been paying 
dues, they have been paying dues to Loeal 845 at 
Vegas. That is correct, is it not? 

A. And to the International Association of 
Machinists. 

Q. That is right; but 845, is that right? 

A. Not confined to 845. The dues are paid 
through a Local for the International. 

@. Well, Mr. Anderson, isn’t this true 

Trial Examiner Myers: Let us not get into an 
argument. 
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mr. Callister: I thimle ttas is true, I think the 
statement made by Mr. Anderson is not correct. 

Trial Examiner Myers: Just ask lim about these 
books now. 

Mr. Callister: I will take this later on, thank 
you. 

Redirect Examination 
ier, Royster: 

Q. Has Mr. Gandrud been in good standing with 
the International Association of Machinists since 
the date of his initiation? A. Yes. [68] . 

Trial Examiner Aivers: You mean he has been 
paying cues ever since ? 

The Witness: Yes. 

Mr. Callister: Now, at this time, Mr. Examiner, 
I move to strike his testimony in respect to Mr. 
Gandiud and Mr. Hollenback on the ground that it 
is immaterial, Incompetent and irrelevant. that the 
Loeal 801 is supposed to be the Union claimed to 
be the designated bargaining agent, and the mere 
fact that they pay it to another Local cannot have 
any materiality here. 

Trial Examiner Myers: Motion denied. 


By Mr. Royster: 

Q. Mr. Anderson, did you meet with Ma. J. W. 
Wells about the 16th of May, 1944? 

A. Very definitely ves. 

Q. Where did this meeting take place? 

A. At Wells’ office at Henderson. 

Q. Where is that near? 

A. Near Las Vegas. 
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@. Who attended the meeting? 

A. J. W. Wells, T. E. McShane, International 
Representative of Machinists, and myself as repre- 
senting the Machinists 

Trial Examiner Myers: When did you say this 
meeting took place? 

The Witness: May 16th, 1944. 

By Mr. Royster: 

@. Now, do you recall what took place at [69] 
the meeting, what conversations were had? 

A. The first part of the meeting was the signing 
of the Wells 

Mr, Callister: (Interposing) Just a moment, I 
think we should have the conference, what you said. 

Trial Examiner Myers: ‘Tell us what was said 
and what was done, will you please? 

The Witness: That would take two or three 
hours. 


Trial Examiner Myers: Go ahead. 

Mr. Callister: I think he should, My. Royster, 
tell us what conversations you want, what point. 

Mr. Royster: You object to my leading a wit- 
ness, 7 

Trial Examiner Myers: Wiaull you please tell us 
everything you remember was said there, what was 
done ? 

The Witness: We came in, we discussed the 
final signing of the Wells agreement. 

Trial Iixaminer Myers: What agreement was 
that ? 
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The Witness: That was the Wells 


on the names of these. 


you got me 


Trial Examiner Myers: Covering what men, 
what division? 

The Witness: Wells Cargo, Inc. agreement. 

Trial Examiner Myers: That hasn’t anything to 
do with the people involved in this case, has it? 
Did you talk about the people involved in this case? 

The Witness: Yes. [70] 

Trial Examiner Myers: Tell us about that con- 
versation. 

The Witness: After the signing of the agree- 
ment we presented him a copy, identical copy of 
the agreement for the Reno shop, and we discussed 
the clauses of the agreement, and an arrangement 
was made that we should 


Mi. Callister: Just a minute. I object to that 
on the grounds—— 

Trial Examiner Myers: Don’t break in. Let him 
go ahead, and if vou have anything you want to 
strike out, strike it out. 

Don't tell us any conclusions, tell us what you 
remember was said. We will draw our own con- 
clusions. 

The Witness: The agreement was discussed re- 
garding the employees, the working conditions of 
employees at the Reno shop for the International 
Association of Machinists and the conclusion 
was 


Trial Examiner Mvers: Never mind what the 
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conclusion was. Who said what, that is what we 
want to know. 

You gave him an agreement and what was said 
about the agreement ? 

The Witness: We discussed each paragraph of 
the agreement and we had our suggestions and he 
made his suggestions as to type or the clauses of 
the agreement for the Reno shop, and the matter 
of overtime and hours dragged into quite a lengthy 
discussion and it was agreed that we would meet 
later in Reno [71] approximately fifteen days, ten 
or fiifteen days later to meet with the balance of 
the Wells brothers to go into further negotiations. 


By Mr. Royster: 

@. Well, now, did you meet with the Wells 
brothers fifteen days or so later? 

A. Approxinately around the 3rd of June is as 
close as I can remember the date. 

Q. Did you meet with the Wells brothers at that 
time ? 

A. We met with—lI can’t, at that time I couldn't 
tell the difference between 

Trial Examiner Myers: Yes or no, did you 
mect with them? 

The Witness: Yes. 


By Mr. Royster: 

@. Where did that last meeting take place? 

A. Wells’ office in Reno. 

My. Royster: I believe that is all. 

Trial Kxaminer Myers: Any questions, Mr. 
Callister ? 
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My. Callister: Yes. 


Recross Examination 
By Mr. Callister: 

Q. On the 16th day of May, 1944, Mv. Anderson, 
when vou met with Ma. Joe Wells, did you have 
any authorizations with vou at that time showing 
the employees that designated Local 801 as bargain- 
ing agent? 

A. We had the 

Q. (interposing) Did you have them with vou 
at that time? [72] 

A. They were not presented to Wells, no. We 
told him they were members. 

©: I didn’t get that. 

A. We told him they were members or applicant 
members. All of his employees at his Wells Reno 
operation shop. 

Q. You mean vou had authorizations signed 
which are identical with Exhibit Board’s 2(¢) ? 

A. We did not present 

Q. (interposing) Did you have these signed by 
the employees on May 16, 1944, which are identical 
with Boaid’s 2(¢) ? 

A. No, we had our financial records. 

Q. Now, did you ever have any of these prior 
to June 3, 1944? 

A. Not that I remember. 

Q. I see. So then on May 16, 1944, von did not 
have authorizations comparable with Exhibit 2(c), 
isn’t that correct? Ay ING: 
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Q. It is not correct? A. No. 

Q. Did you have these then? 

A. Not those. 

Q. Listen to the question. I want to know 
whether you had on May 16th, when you saw Mr. 
Wells, authorizations comparable—— 

Trial Iixaminer Myers: He doesn’t know the 
word [73] ‘‘comparable.”’ 

Mr. Royster: I object to the form of the ques- 
tion. . 

Trial Examiner Myers: Use another word. 


By Mr. Callister: 
@. Did you have on May 16, 1944, slips which 
read in substance and effect as Exhibit 2(c¢) ? 
A. We did not have them with us. 
@. Did you have them signed at that time? 
Mr. Royster: If you know. 
A. Membership appheations were signed, yes. 


By Mr. Callister: 

@. I am asking you about 2(c), Mr. Anderson. 
Did you have this type? 

Trial Examiner Myers: You mean whether they. 
designated 8017? 

Mr. Callister: That is right. The reason I re- 
ferred to 2(c), I have the record straight. 

Trial Examiner Myers: He has not read them. 

The Witness: Can I say something off the 
record ? 

Trial Examiner Myers: Not off the record, but 
on the record. 
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The Witness: Onur membership applications state 
practically the same thing. The reason the argu- 
ment is continuing is that they state practically the 
same thing. 

By My. Callister: 

Q. But you didn’t have 
you? 

A. ‘I hereby designate ? [74] 

Q. (Interposing) Read it to yourself. 

Do you know what it means? 


read this 2(e), will 


A. I sure do. 

Q. Did you have anything such as that signed 
on May 15th by the employees of the Reno division ? 

A. Yes, they were signed. 

Q@. Where are they now? 

A. Thev should be in the files of the Interna- 
tional Association of Machinists. 

Mr. Callister: If the Examiner please, at this 
time on behalf of Respondent I make demand for 
them, I feel they are material. 

Trial Examiner Myers: You are making a de- 
mand of me? 

Mr. Callister: No, the witness. 

The Witness: I don’t have them with me. 

Mr. Callister: Can you secure them? 

The Witness: I am quite sure I can. 

My. Callister: When? - 

The Witness: I can’t answer that question, un- 
less I can talk to somebody; I don’t know. 

Mr. Royster: Well, I do not think the demand 
is well taken. Mr. Callister is trying to knock 
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down a straw man here. There has not been any 
evidence 

Tyial Examiner Myers: If they want to produce 
them they can produce them. You haven’t anything 
to do with that. [75] 

‘Ar. Royster: All right. 

“rial Examiner Myers: Any other questions? 

Mr. Callister: That is all. 

Trial Examiner Myers: Any redirect? 

Mr. Royster: No redirect. 

Trial Kxaminer Myers: M2. Apperson? 

Mr. Apperson: No questions. 

Trial Examiner Myers: You are excused, sir, 
vhank you very much. 

(Witness excused.) 


Trial Examiner Myers: Wall you call your next 
witness, M1. Royster? 

Mr. Royster: My next witness will run for quite 
a while. 

Trial Examiner Myers: How long? 

-My. Royster: An hour. 

Trial Examiner Myers: We will stand adjourned 
now until 1:30, 

(Thereupon, at 12:30 p.m. a recess was taken 
until 1:30 o’clock p. m.) [76] 


After Recess 


(Whereupon the hearing was resumed, pur- 
suant to the recess, at 1:45 o’clock p.m.) 


Trial Examiner Myers: Are you ready, gentle- 
men ? 
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Mi. Callister: We are, Mr. Examiner. 
Mr. Royster: Mr. McShane. 


I. i. MeSHANISs 
a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 

Trial Examiner Myers: What is vour name? 

The Witness: T. E. McShane. 

Trial Examiner Myers: Will you please spell 
vour last name for the record? 

The Witness: Me S-h-a-n-e. 

Trial Examiner Myers: Where do you live, My. 
McShane? 

The Witness: I live in Rialto, California. 

Trial Examiner Myers: You may be seated, sir. 

You may proceed, My. Royster. 


By Mr. Royster: 

Q. What is your occupation, Mr. McShane? 

A. I am a representative of the International 
Association of Machinists. 

Q. How long have you been so employed? 

A. I have been so employed since January 1, 
240, [77] 

@. What are your duties? 

A. My duties are to represent the Machinists 
Cnion in all matters pertaining to Union business 
in any place that they have need of representation. 
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Q. Is your authority to represent employees 
simited in any respect? 

A. My authority to represent the employees of 
the organization is not limited in any way. 

@. When I spoke of employees I meant em- 
ployees who are members of the International Asso- 
ciation of Machinists, 

A. That was what I answered for. I was also 
referring to members of the International Asso- 
ciation of Machinists. 

Q. Do you know J. W. Wells? 

ne do 

Q. Did you have a meeting with him on May 16, 
1944? A did), 

Trial Examiner Myers: Is that John Wells, 
President? 

Myr. Royster: Joe Wells. 

Trial Examiner Myers: President of the Re- 
spondent ? 

Mr. Royster: That is correct. 


By Mx. Royster: 

Q. Where did this meeting take place? 

A. ‘The meeting was held in Wells offices at 
Hienderson, Nevada, which is near Las Vegas, 
Nevada. 

Q. Who was present at this meeting? 

A. Joe Wells, Glen Anderson, and myself. [78] 

Q. What was the occasion of the meeting? 

A. ‘The meeting covered two subjects: the first 
part of the mecting, the final signing of an agree- 
ment for one of the Wells operations was completed. 
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Then the second phase covered was my asking Joe . 
Wells at that time to negotiate for the Reno em- 
ployees which he had stated that he would nego- 
tiate for them after we signed the agreement for 
the Wells Cargo ore haul. 

Q. Well, what was said with respect to the Reno 
employees ? 

A. J asked Mr. Wells to negotiate for the Reno 
employees using the agreement that we had just 
signed as a basis for the negotiation for the Reno 
employees. 

Q. Did you discuss the unit? 

A. The unit was understood between both 
Wells—— 

Mr. Callister: (Interposing) Just a minute. 
Just what you said and what he said, not what you 
understood. 

The Witness: The unit was known to both 
parties. 

Mr. Callister: I want the conversation. I think 
that is what we should have. 

Trial Examiner Myers: ‘Tell us what was said 
regarding the unit, if anything. 

The Witness: The unit was to—— 

Mr. Callister: What did you say and what did 
he say. 

Trial Examiner Myers: Don’t instruct the wit- 
ness, just object. [79] 

The Witness: I told them that the unit that we 
wished to represent was the same unit that we had 
just represented in the other agreement. 
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Q. (By Mr. Royster) What was that unit in 
the other agreement? 

A. That was mechanics, their helpers, and the 
classification of machinist Diesel specialists, which 
classifications covered all the employees. 

Q. What there any conversation with respect to 
your representing a majority of the Reno em- 
ployees ? 

A. ‘They did not question at that time whether 
we represented the employees or not. 

Q. Did you make any representations to Myr. 
Wells with respect to a claim of majority? 

A. J told Mr. Wells that the employees of the 
Wells Company in Reno, in their operation, a ma- 
jority of them were members of the Machinists 
organization, and that we desired to negotiate the 
agreement for them and that was not questioned 
by Mr. Wells. 

Q. Was there anv discussion of wages? 

A. The wage was discussed, and Mr. Wells in- 
formed us that the wages paid in Las Vegas which 
we were asking for were prohibitive on this opera- 
tion. 

@. Let me see if J understand your answer. 

Is it that he could not pay the same wages at 
Reno that he was paying at Las Vegas? [80] 

A. That is correct. 

@. Well, can you tell us anything further in the 
way of conversations that took place at this meet- 
ing? 

A. Mr. Wells stated that he could not at that 
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time negotiate the agreement but that he would meet 
at a later date for the purpose of negotiating an 
agreement covering the Reno employees. 

Q. Was there any agreement with respect to a 
date for the subsequqent meeting. 

A. There was no definite date set at that time 
for a future meeting. There would be a meeting at 
a later date. 

Q. Did vou have the meeting at a later date 
with Mr. Wells? 

A. Not as a result of that meeting. 

@. Did you make any attempt to have a mecting 
at a later date? 

A. I made several attempts to meet with Joe 
Wells and made several attempts to meet with the 
other two Mr. Wells, Mr. Howard Wells and Mr. 
Bob Weills, and did meet with them at a later date. 

Q@. Did you have any correspondence with Mr. 
Joe Wells with respect to a meeting? 

A. In August I believe about the first part of 
August I sent M1. Wells a letter notifying him that 
we did represent all of his people and sent the letter 
as an official request to sit down and negotiate 
the agreement. [81] 

Mr. Royster: Wiull the Reporter mark this as 
Board’s Exhibit 5 for identification. 

(Thereupon the document above referred to 
was marked Board’s Exhibit No. 5 for idén- 
tification. ) 

Q. (By Mr. Royster) T show you what pur- 
ports to be a copy of a letter addressed to Mr. Joe 
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Wells and bearing the typewritten signature of T. 
K. McShane, and ask if you can identify it? 

A. That is the copy, this is a copy of the letter 
that I wrote and mailed to My. Wells at the address 
indicated. 

Q. Did you place the original of this letter in 


an envelope? A. I did. 
Q. Did you address it? A. I did. 
@. To where did you address it? 
A. To Mr. Joe Wells at Las Vegas, Nevada. 
Q. Did vou place postage on the letter? 
Ay I did, 
Q. What did you do with it? 
A. I dropped it in the mail box in the post office 


at Reno. 

Mr. Royster: I offer Board’s Exhibit 5 for 
identification in evidence. 

Trial Examiner Myers: <Any objection? 

Mr. Callister: No, we have no objection. 

Trial Examiner Myers: There being no objec- 
tion, the [82] paper is received in evidence, and I 
will ask the Reporter to please mark it Board’s 
Exhibit No. 5. 

(The document heretofore marked Board’s 
Exhibit No. 5 fox identification was received 
in evidence. ) 

Q. (By Mr. Royster) Did you receive a reply 
to Board’s Exhibit 5? A. I did not. 

Trial Examiner Myers: You mean a written 
reply? 
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Q. (By Mr. Royster) A written reply, or any 
kind of a reply? 

A. J did not receve a reply of any nature to 
that letter. 

Q. Did you meet with Howard and Bob Wells 
in September, 1944? A. T did. 

Q. Where did this mecting take place? 

A. It took place in the offices of the Reno shops 
here in Reno, Nevada, the Wells shops. 

Q. Who was present other than those I have 
named ? 

A. Both Bob and Howard Wells. 

Trial Examiner Myers: Could you fix the time 
a little better, what part of September? 

The Witness: I have no written record of the 
date of that meeting, but as near as I can reeall it 
was in the latter half of September. 

Q. (By Mr. Royster) What year? [83] 

A. 1944. 

Q. Who was present at this meeting? 

A. Mr. Bob Wells, Mr. Howard Wells, Mr. Glen 
Anderson, and myself. 

Q. Was George McKay present at this meeting? 

A. I beg your pardon, it was George MeKay - 
present instead of Anderson. 

Q. Was there conversation at this mecting? 

A. There was conversation. 

Q. Can you tell us what it was? 

A. Mr. MeKavy and I appeared at the Wells 
office and asked to see the Mr. Wells, and after wait- 
ing a few minutes we were escorted into the room 
where the two Mr. Wells were. 
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Q. Will you state again at this point which of 
the Wells you mean? 

A. Mr. Howard and Mr. Bob. 

Q. Continue. 

A. I stated what our purpose was there, that we 
wished to negotiate an agreement covering our em- 
ployees there, our members who were emploved 
there. I presented them with the proposed agree- 
ment. One of the Mr. Wells, I wouldn’t say for 
sure which one it was, took the agreement and read 
part way through it and he informed us that the 
wages we were asking were too high, that they would 
shut up and would have to shut their business up 
if they had to pav that kind of [84] wages. 

The unit was not discussed and the representation 
was not questioned. 

Q. Did you make any offer to prove a majority? 

A. At that time we told them that we would 
submit proof that we represented these people. 

@. But you did not actually submit it at this 
necting ? 

A. We did not submit it at that meeting, that 
is correct. 

Q. Was there any mention of Joe Wells at this 
meeting ? 

A. We were informed, I was informed by one 
of the Mr. Wells that they were not authorized 
to sign Union agreements and that would have to 
be done by Mr. Joe Wells, who was President of 
the Company. 
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Trial Examiner Myers: Did you leave the agrec- 
ment with them? 

The Witness: The agreement was left there. 

Q. (By' Mv. Royster) Did you meet with Joe 
Wells on October 5, 19442 AP ¥ did. 

Q. Where did this meeting take place? 

A. In the Wells office at Henderson, Nevada, 
near Las Vegas. 

Q. Who was present? 
A. Mr. Joe Wells, Mr. Glen Anderson, and my- 


@. Were there conversations at this meeting? 

A. There was conversation at that meeting. [85] 

Q. Will you give us your recollection of the 
conversations ? 

A. Mr. Anderson and I appeared at the Wells 
office and asked to see Mr. Wells and we were 
granted the opportunity, and we went into the office, 
Mr. Wells’ office, and we presented Mr. Wells with 
an agreement which was identical to the one that 
had been negotiated by them before covering the 
other operation. 

Trial Examiner Myers: What other operation? 

The Witness: The Wells Cargo operation. 

Trial Examiner Myers: Was that the same 
agreement that you presented to him on May 16, 
1944? 

The Witness: That is correct, the same agree- 
ment. Mr. Wells looked at it a minute and he 
said, ‘‘ You said vou would give proof of representa- 
tion of your people,’’ and we presented the anthor- 
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izations, and—is it permissible to use the language 
he used ? 

Trial Examiner Myers: Certainly. 

The Witness: He looked the authorizations over 
and he said: ‘‘Hell, you’ve got everybody on there 
but me.”’ 

‘‘Oh,’’ I said, ‘‘well, we are not going to dis- 
criminate against you. You can sign one of them 
too.”’ 

So he laughed and he looked the agreement over 
and we started talking, and he said: “‘This para- 
gvaph is O-K.”’ 

Trial Examiner Mvers: Did he refer to any 
particular paragraph? [86] 

The Witness: He started at the first of the 
agreement, and paragraph after paragraph, as we 
went down he said. “These are O.K.’’, until we 
eaine to the overtime provision. At that time Myr. 
Wells stated that he would not, he informed us 
that his operation was under the jurisdiction of the 
ICC, and that he did not have to pay overtime over 
cight hours or over forty, and would not. So I 
told Mr. Wells that [ would present signed agree- 
ments as proof that trucking industries similar to 
him did pay overtime for over eight hours and 
forty hours, and he asked me to produce that evi- 
dence. I had that evidence in the form of copies 
of signed agreements between our Union and other 
trucking industries. 

Trial Examiner Myers: That is what you said 
to him? 
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The Witness: I showed him copies. 

Trial Examiner Myers: You showed him copies? 

The Witness: That is right, we had them there. 

Trial Examiner Myers: Wow many did you show 
him? 

The Witness: I think we had three at that time, 
two or three. However, I told him that I would 
get more. 

Mr. Wells at that time sat there and studied a 
minute and he said, ‘‘Well, the boys in Reno are 
going to have to operate that businegs,’’ and he said, 
“Iam not going to tie them up to any conditions 
Without them being in on the deal.’? And he Says, 
“I will meet you in Reno in about ten [87] days and 
at that time in company with Bob and Howard we 
will resume negotiations. ”’ 

Q. (By Mr. Royster) Now, was there anything 
said during this meeting of October 5th with respect 
to a bargaining unit? A. There was. 

-Q. Will you tell us what was said? 

A. I informed Mr. Wells that the bargaining 
unit that we wished to represent had been changed 
a little since the first time that we had talked to 
him on account of an operation that was a little 
different than it was at that time, which was a body 
Shop that they had opened wp in the meantime. T 
told him that we also represented those people in 
the body shop and wished to inelude them in the 
unit. Mr. Wells says, “What will vou call them?” 
And I said, ‘‘They will all be mechanics.’ He asked 
what wage rate we would demand for them and we 
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told him that the wage rate of them would be the 
same as a journeyman mechanie. 

Q. Did you tell Mix Wells the classifications of 
employees at Reno that you claimed to represent? 

A. Wedid. We told them. 

Trial Examiner Myers: At what meeting? 

The Witness: At this that we are still talking 
about, the October meeting. 

Mr. Wells objected to one classification that we 
were [88] asking to represent and that was the 
classification of machinist Diesel specialist. He 
didn’t think that that should be brought up to this 
operation. We told him then that we would ask to 
represent mechanics, automotive machinists, their 
helpers, and that we would ask to include all the 
people in the shop who were doing mechanical work 
in the body shop as mechanics. 

Q. (By Mr. Royster) Was this definition given 
orally? 

A. That definition was given orally, ves, at that 
meeting, that definition was given orally. - 

Trial Examiner Myers: Did that inelude the 
Diesel specialist ? 

The Witness: We agreed to discontinue the 
Diesel specialist. 

Trial Examiner Myers: You agreed to forget 
jurisdiction over the Diesel specialist ? 

The Witness: We agreed to change the classifiea- 
tion to automotive machinist. 

Trial Examiner Myers: In other words, you 
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mean that vou agreed to exclude the Diesel spe- 
east from the unit? 

The Witness: We did not wish to exclude him, 
we merely changed the name of the classification 
from machinist Diesel specialist to automotive 
machinist. 

Trial Examiner Myers: How many were there, 
approximately? [89] 

he Witness: JI would say there would be two. 

Trial Examiner Myers: What did Mr. Wells say 
about that? 

The Witness: Well, he did not agree to it or he 
didn’t disagree to it. 

Trial Examiner Myers: Did he say anything 
about it? 

The Witness: He said that would have to be 
figured out at a later meeting, that it would be 
discussed. 

Q. (By My. Royster) Now, when von say that 
it had to be figured out at a latex meeting, it had 
to be discussed, what did you have in mind, what 
had to be discussed ? 

Myr. Callister: We object to it on the ground as 
calling for a conclusion. 

Trial Examiner Myers: I will sustain the objec- 
tion. 

Q. (By Mr. Royster) What was there that re- 
mained for discussion at another meeting ? 

A. According to Mr. Wells’ objections to the 
things he objected to that we asked for, it was the 
wages, the overtime provisions of the sermement. 
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and the one classification which was machinist 
Diesel specialist. 

Q. Let me see if I understood this clearly. Is 
it your testimony that Mr. Wells objected to having 
such a classification in his Reno shop as machinist 
Diesel specialist ? A. That is correct. 

Q. Is it also your testimony that you agreed 
that such a [90] classification would not be imposed 
on any contract entered into covering Reno em- 
ployees ? : 

A. We agreed that if we could substitute the 
automotive machinist instead of the machinist Diesel 
specialist. 

@. At the close of the meeting there was actually 
no agreement? 

A. There was no agreement. 

Q. On that point? 

A. On that point, that is correct. 

Mr. Royster: Will the Reporter mark this as 
Board’s Exhibit 6 for identification ? 

(Thereupon the document above referred to 
was marked Board’s Exhibit No. 6 for iden- 
tification. ) 


Q. (By Mr. Royster) I show you Board’s Ex- 
hibit 6 for identification, Mr. McShane, and ask 
you if you recognize it? 

A. This is the agreement that we asked him to 
sign a duplicate agreement for Reno with the excep- 
tion of the wage scale. 

Q. What is the document itself if you know? 
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A. This is the bargaining agreement between 
the Wells Cargo, Inc. and the International Asso- 
ciation of Machinists, signed between the Company 
and the International Association of Machinists, 
signed for the Company by J. W. Wells, and for 
the Machinists by Glen O. Anderson and myself. 

Trial Examiner Myers: When? 

The Witness: On the 16th day of May, 1944. 

Mr. Rovster: I offer Board’s Exhibit 6 for iden- 
tification in evidence. 

Trial Examiner Myers: Any objection? 

Mr. Callister: Yes, we object to it on the ground 
it is immaterial, incompetent and irrelevant. 

Trial Examiner Myers: What do vou want to 
prove by that paper. 

Ma. Royster: IJ ain going to show it to him after 
it has been admitted and ask him to point out the 
paragraphs upon which it appears from his testi- 
mony there was agreement to cover the Reno shop 
during this meeting of October 5th. 

Trial Examiner Myers: Is that the only pur- 
pose? 

Mr. Royster: Yes. 

Trial Examiner Myers: Any objection to that 
limited purpose, Mr. Callister? 

Mr. Callister: Now, state vour purpose again, 
please, if you will. 

Mr. Royster: My recollection of this witness’ 
testimony is that he showed that agreement to Joe 
Wells on October 5th and said, ‘‘We want this same 
agreement in Reno to cover the Reno shop.’’ And 
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he said that Joe Wells went down and said, ‘‘That 
is all right.’”’ And he come to a certain point, and 
he said, ‘‘I don’t agree to this.’’ And if his recol- 
lection is sufficient to do so, I want him to testify 
as to what portions of that contract Mr. Wells 
indicated he would agree to to [92] cover Reno and 
also I want this in for the purpose of showing that 
this was the document which was offered to Joe 
Wells on October 5th as the agreement that they 
wanted to have in Reno. 

Mr. Callister: We make the same objection, Mr. 
Chairman. 

Trial Examiner Myers: Why? What is the 
basis for your objection? 

Mr. Callister: This is an agreement between an 
entirely different outfit. Now, if this is an agree- 
ment—do I understand this agreement was pre- 
sented to Mr. Wells, is that the purpose of it? 

Mr. Royster: Yes, that is my understanding of 
the testimony. 

Mr. Callister: We have no objection for that 
limited purpose. 

Trial Examiner Myers: Very well, there being 
no objection the paper is received in evidence, and 
I will ask the Reporter to please mark it as Board’s 
Exhibit No. 6. 

(The document heretofore marked Board’s 
Exhibit No. 6 for identification was received 
in evidenee. ) 


Trial Examiner Myers: The paper is received 
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in evidence only for the purpose as stated by Mr. 
Royster. a 

Q. (By Mr. Royster) Now, I show you Board’s 
Exhibit 6, Mr. McShane, and ask if you can point 
to those paragraphs which as you testified Mr. Wells 
indicated he would agree in [93] a contract covering 
the Reno shop. 

Mr. Callister: Just a minute, I think the govern- 
ment here is putting words in the witness’ mouth. 
That is not in evidence. I think the preface of that 
quqestion should be stricken. J think the question 
should be reframed. 

Trial Examiner Mvers: I will sustain the objec- 
tion. 

Tell us what was said about that contract by Mr. 
Joe Wells. 

The Witness: When we presented it to him he 
looked it over, he knew it was 


Trial Examiner Myers: Never mind, what did he 
say about it? 

The Witness: He said, ‘I don’t see anything 
wrong with this or this.’’ And he went over the 
Articles here and read them until he got down 

Trial Examiner Myers: To what Article, what 
is the designation of the Article, 1, 2 or what? 

The Witness: Until he got to Article 4, where 
it states the standard work day and week. 

Trial Examiner Myers: Go ahead, Mr. Royster. 

Q. (By Mr. Royster) Was that, was there ob- 
jection raised to other portions of that agreement ? 

A. ‘There was no objection raised at that time to 
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anything with the exception of that and the wages 
that we told him that we asked for. We asked him 
for the same wage that was [94] contained in this 
agreement and he again stated—— 

Q. (Interposing) Under what paragraph, the 
same wage contained in that agreement under what 
paragraph ? 

A. Under Article 8. 

Tria] Examiner Myers: ‘This is the contract that 
is In evidence as Board’s Exhibit 6? 

The Witness: That is correct. Designated as 
minimum wage seale. 

Trial Examiner Myers: Go ahead, Mr. Royster. 

Q. (By Mr. Royster) Now, you testified, Mr. 
McShane, that during the meeting of October 5th 
Mr. Joe Wells said that he and Howard and Robert 
Wells would meet with you in Reno in about ten 
days. 

A. Mr. Wells stated that he had to go some place 
and would not be able to get back for about ten 
days and that he would meet with the Machinists’ 
representative, including myself and his two broth- 
ers for the purpose of negotiating an agreement. 

Q. Well, now, did such a meeting take place? 

A. That meeting did not take place. 

Q. Did you come to Reno? 

A. Icame to Reno and Mr. Wells did not appear 
for the meeting. 

Trial Examiner Myers: That is Mr. Joe Wells? 

The Witness: Mr. Joe Wells. [95] 
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Q. (By Mr. Royster) When did you come to 
Reno? 

A. I came to Reno three or four days after the 
oth, which would be about the 10th, between the 
8th and 10th of October, and I staved there until 
the first of November. 

Trial Examiner Myers: The first of November, 
did vou say? 

The Witness: The first of November, that is 
EOrrect, 

@: (By Mr. Royster): Did vou see Mr. Joe 
Wells during that period? 

A. Mr. Joe Wells came through Reno on his 
way to a fishing trip or hunting trip I believe. I 
saw him one time and he stated that he could not 
be back for quite a while and went on the trip 
without any negotiations whatever, just a few min- 
utes conversation. 

Trial Examiner Myers: Where did you see him? 

The Witness: . In front. 

Trial Examiner Myers: I mean what town? 

The Witness: Reno. 

Trial Examiner Myers: Could vou fix the time 
when that was? 

The Witness: I cannot fix the exact date. 

Trial Examiner Myers: What is the approxi- 
mate date? 

The Witness: I believe it was between—I can’t 
say definitely whether it was in September or 
October. 

Trial Examiner Myers: Well, was it before you 
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had that talk in Las Vegas on October 5th or after 
that? [96] 

The Witness: I can’t definitely say whether it 
was or not. I do not remember. 

@. (By Mr. Royster) At any rate you testified 
that there was some understanding that about ten 
days after October 5th there would be a meeting 
in Reno? A. That is right. 

Q. You came to Reno for what purpose? 

A. ‘To fill that meeting. 

«). Did you have such a meeting? 

A. We did not. 

Mr. Royster: Will the Reporter mark this as 
Board’s Exhibit 7 for identification ? 

(Thereupon the document above referred to 
was marked Board’s Exhibit No. 7 for iden- 
tification. ) 


Q. (By Mr. Royster) I show you Board’s Ex- 
hibit 7 for identification and ask if you ean iden- 
tify it? 

A. I can. That is a telegram that I sent to 
Mr. Joe Wells at Las Vegas, Nevada, on October 
30th informing him 

Q. (Interposing) You do not have to go into 
the subject matter of the telezram at the moment. 

‘rom where did you send that telegram ? 

A. Reno, Nevada. 

Q. To where? A. las Vegas. Nevada. 

Q. By what service did you send it? [95] 

A. Western Union. 

Q. Did you file it at the Western Union office 
here in town ? A. I did. 
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Q. Did you pay the charges? 

A. JI did. 

Q. Did vou ever receive any notification with 
respect to the delivery or non-delivery of the tele- 
gram ? 

A. I received an answer from this telegram. 

Mr. Royster: I offer Board’s Exhibit No. 7 for 
identification in evidence. 

Trial Examiner Myers: Any objection, Mr. Cal- 
lister ? 

Mr. Callister: No objection. 

Trial Examiner Myers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter to mark it as Board’s Exhibit 
No 7. 

(The document heretofore marked Board’s 
Exhibit No. 7 for identification was received 
in evidence. ) 


Q. (By Mr. Royster) Now, you testified, Mr. 
McShane, that vou received a reply to this telegram. 

Will the Reporter please mark that as Board’s 
Exhibit 8 for identification ? 

(Thereupon the document above referred to 
was marked Board’s Exhibit No. 8 for iden- 
tification. ) 

Q. (By My. Royster) I show you Board’s Ex- 
hibit 8 for [98] identification and ask you if you can 
identify it? 

A. That is the answer I received from Joe Wells 
in answer to my telegram just sent prior. 
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Mr. Royster: I offer Board’s Exhibit 8 for iden- 
tification in evidence. 

Trial Examiner Myers: Any objection? 

Mr. Callister: No objection. 

Tvial Examiner Myers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter to please mark it as Board’s 
Exhibit No. 8. 

(The document heretofore marked Board’s 
Exhibit No. 8 for identification was received 
in evidence. ) 


Tria] Examiner Myers: What is Mr. Joe Wells’ 
middle initial? Is it W. or A.? 

Mr. Callister: W. 

Q. (By Mr. Royster) Now, what, if anything, 
did you do after receiving Mr. Well’s wire, which 
is In evidence as Board’s Exhibit 8? 

A. When I received that telegram from Mr. 
Wells, feeling that he wasn’t acting as he had 
promised he would, I sent the telegram to E. P. 
Marsh of the Conciliation Service of the United 
States Department of Labor, asking for the services 
of a Conciliator in the dispute. 

Q. Was a Conciliator assigned? 

A. There was a Conciliator assigned. It was 
Conciliator [99] Adolph Hoch. 


Q. Did you meet with the Conciliator? 
A. I did. 

Q. Where? A. In Reno. 

Q. When? A. November 6th. 
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Q. Of what year? A. 1944. 

Q. What developed, what, if anything, developed 
from that meeting? 

A. ‘The Commissioner of Conciliation Hoch con- 
tacted the Wells Company and was informed 


Q. (Interposing) Just a minute. Did you go 
with Mr. Hoch to the Wells Company ? 

A. My. Hoch called on the Wells Company be- 
fore I went with him. - 

Q. On any oceasion did you go with Mr. Hoch 
to the Wells Company ? 

A. I ealled at the Wells Company the following 
day in company with Mr. Hoch, but there was 
nothing transpired. 

Q. Well, did vou meet on that day with any of 
the Wells? 

A. No meeting with the Wells that I recall. 

Q. Now, did Mr. Hoch continue to be the Con- 
cilator in this case? [100] 

A. Mr. Hoch acted as Conciliator in contacting 
Mr. Joe Wells and was in formed by Mr. Wells that 
instead of meeting in the Southern part of Nevada 
or the Southern part of California, that he desired 
to meet in Reno instead and Mr. Hoch asked that 
a different Conciliator be assigned to the ease, which 
was done, Conciliator Curtin was assigned to the 
ease instead of Mr. Hoch. 

Q. Did you have a meeting with the Conciliator, 
Coneiliator Curtin? A. We did. 

Q. When did that meeting take place? 
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A. As TI recall that meeting, it was on December 
22nd. 

Q. Of what year? A. 1944. 

@. Where was this meeting held? 

A. ‘This meeting was held in the Wells offices im 


Q. Who was present? 

A. Myr. Howard Wells, Mr. Joe Wells, the Con- 
ciliator Curtin and myself. 

Q. Were there. conversations at this meeting? 

A. There were conversations, yes. 

Q. Will you give us your recollection of these 
conversations ? 

A. Myr, Curtin, Commissioner Curtin informed 
the Wells the purpose of ealling them and diseus- 
sion started between Mr. Joe Wells and myself, 
and I don’t recall the discussion [101] word by 
word, but the things that were discussed was at 
that time that Mr. Wells then brought up the ques- 
tion, ‘‘Do you represent the people?”’ 

We again referred to the authorizations from 
their employees and Mr. Wells, after studying a 
while, said, ‘‘Well, £ guess I will go ahead and nego- 
tiate.’” Which we proceeded to do. However, after 
discussing, [ would say failing to agree on various 
articles that he had agreed to in Las Vegas, Mr. 
Wells, at this December 22nd meeting, demanded 
that we submit a new agreement with an open shop 
clause and without the overtime clause where it 
applied to 40 hours and 8 hours per day, and 
also the rate of pay, and at that time he asked me 
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again what unit we petitioned fur, and at that 
time I told him that we still petitioned for the 
same unit that we had told him about in Las Vegas 
on October 5th, which would be mechanics, auto- 
motive machinists, and welders, the helpers of all 
classifications, and all the employees in the body 
shop that were doing mechanical work we c¢on- 
sidered were all of the employees. 

Q. Did My. Howard Wells or Mr. Joe Wells 
or any of the Messrs. Wells who were present make 
any comment about that unit? 

A. Sometime shortly after the meeting started, 
Mr. Howard Wells got up and left the room. “He 
was gone for a period of time, I do not know the 
exact period that he was gone for, [102] but in 
a little while he came back and came into the room 
and ealled Mh. Joe Wells out of the room, and My. 
Joe Wells went out of the room and they were 
gone possibly a half hour, mawbe not that long. 
They were gone quite a little while and during their 
absence Mr. Curtain got up and walked the floor 
and said he thought that was a lhttle unusual, he 
couldn’t imagine what they were doing, one thing 
and another. He seems to be a little dissatisfied 
about being put on the spot there. 

Mr. Callister: Just state the conversation. 

By Mr. Royster: 

Q. Just what occurred m the presence of the 
Wells? 

A. Myr. Joe Wells came back and said that they 
had been out and talked with their employees. 
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They found out that some of them didn’t wish the 
Union to represent them and that they would not 
at that time recognize us as representing his em- 
ployees, but would demand an election before they 
would go any further. 

Trial Examiner Myers: ‘Then what happened? 

The Witness: The argument broke out over 
again, the Commissioner who was conducting the 
case stated that he thought the authorizations 
looked authentic and I think he suggested, in fact 
I know he suggested that they continue with the 
negotiations, that the actions of the Wells brothers 
in going out and talking to their employees at that 
time was [103] rather unbecoming and he sug- 
gested that we continue with the negotiations. The 
Wells brothers refused to do so and at that time 
they brought up the question of Jack Benton again. 
Their contention was that Jack Benton was a fore- 
man. The Union’s contention was that Jack Benton 
was a mechanic by the fact that while he did do 
some of his duties which were of a supervisory na- 
ture, that the majority of the duties performed 
by Jack Benton were that of a journeyman me- 
chanic and he worked with the tools the majority 
of his time. 

The Wells stood on their contention that he was 
a supervisory employee and did not belong in the 
Union. One discussion brought on another one and 
Joe Wells made the statement that Jack Benton 
was responsible for his employees belonging to the 
Union, that during the lunch hour he talked it to 
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all the emplovees, talked Union to the employces 
during the limeh hour and that My. Benton was 
a first class foreman, he did a good job for them 
and that his work was satisfactory in every way 
but he still felt that he was the one that was re- 
sponsible for their employees being members of 
the Union and wishing to be represented by it. 

@. Was there anything in any of the conversa- 
tions about Salt Lake City? 

A. Myr. Wells stated at one time—— 
(Interposing) Which Mr. Wells was this? 
Mr. Joe Wells. [104] 

All right. 

Mr, Joe Wells stated that before that they 
would submit to any of the conditions that we asked 
for that he would move his operation to Salt Lake 
City. 

Q. Do you have any present recollection of 
anything else that occurred at this meeting? 

A. At this time I can’t recall anything further 
that transpired at that meeting. 

Q. Now, Mr. McShane, I ask you as a Grand 
Lodge Representative of the International Associa- 
tion of Machinists, have you participated in the 
negotiation of bargaining agreements with com- 
panies other than Wells, Ine. ? 

A. I participate in the negotiating of agree- 
ments with companies through California, Nevada, 
and wherever we have anv occasion to negotiate. 

Q. Now, in any of the agreements that you have 
negotiated, has there heen any ease where employees 
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in the body shop were included in the unit with 
automotive machinists ? 

A. In many imstances we include the employees 
of body shops. 

Q. Can you name any specific instance? 

A. We include the employees of body shops in 
the Wells operation at Las Vegas for one where 
they repaired their bodies and done all the work 
that needed to be done on them. 

Trial Examiner Myers: Is that the Wells Cargo? 

The Witness: That is the Wells Cargo, yes. 
We represent [105] and attempt to sign agreements 
for body workers every place that they work. I 
will say that some places we are not successful in 
getting agreements for them, but we do take them 
into membership and represent them and = sign 
agreements for them. 

Mr. Royster: I believe that is all. 

Trial Examiner Myers: Any questions, Mr, 
Callister ? 

Mr. Callister: I have, six. 


Cross Examination 
By Mr. Callister: 

Q. Mr. McShane, I assume that dure the past 
four years you have been actively engaged im rep- 
resenting the International Machinists in negotia- 
tions and various other matters pertaining to con- 
tracts, have you not? 

A. Contracts and otherwise. 
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© That is meht You know about. the War 
Labor Board, do you not, Mr. McShane? 

A, About what? 

@. You are familiar with the duties of the War 
Labor board, are you not? 

A. Quite familiar with it. 

Q. My point is, you know, do you not, Mr. Me- 
Shane, that where you are negotiating a contract 
and arrived at a point of dispute in respect to 
terms and conditions, that you call a Conciliator 
in and he certifies the question in dispute to the 
War Labor Board. You are familiar with that pro- 
cedure, [106] are you not? 

A. ‘That is correct. 

Q. In other words, I assume you have had many 
eases during the past four vears where you have 
bargained with various companies and have reached 
disputes and had them ecertfiied to the Board and I 
mean the War Labor Board, is that right? 

A. I have. 

Q. Now, Mir. McShane, coming back to this 
April meeting that you refer to with Mr. Wells, at 
Henderson, Nevada, you went there to have Mr. 
Wells sign an agreement on behalf of Wells Cargo,,. 
did you not? A. ‘That is correct. : 

Q. Now, is it not true—inecidentally as a part 
of that meeting you brought up or discussed his 
Reno operation, isn’t that right? 

A. That is correct. 

Q. Now, Mr. McShane, have you ever or do 
know whether anyone has ever prepared an agree- 
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ment that has been presented to the Wells, Inc., 
which is another corporation from Wells Cargo, as 
you know, in respect to their Reno operation? 

me. 1 do, 

Q. Where is that agreement? 

A. That agreement was given to the Wells 
brothers, Bob and Howard, in their office. 

Q. Have you got a copy of it? [107] 

A. We have some place a copy of it, yes. 

Q. You mean to tell me you came here to a 
mecting of the hearing of this and did not bring 
a copy of it with vou? 

Trial Examiner Myers: Let us not argue. 

Mr. Callister: J am sorry, Mr. Examiner. 

The Witness: The agreement that was presented 
to the Wells brothers was a duplicate of that signed 
agreement and for negotiating purposes on our 
part we would use that. 

Trial Examiner Myers: You are referring to 
Board’s Exhibit 6? 

The Witness: I believe it is 6; it is the agree- 
ment. 

Trial Examiner Myers: Yes. 


By Mr. Callister: 

®. Then, Mr. McShane, if I understand you 
correctly, you did not draw an agreement, but you 
presented to Wells, Inc., the Respondent here, that 
pertained solely to their Reno operation, is that 
correct ? 

A. May I answer that in the only way it can be 
answered ? 
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Trial Examiner Myers: Certainly. 

A. The two operations we considered identical 
from the standpoint of mechanics, so an unsigned 
eopy of that whieh we had made several copies at 
the time that we presented this agreement, and it 
was signed, there were extra copies nade up and 
one of those copies was the one that was presented 
to the Wells brothers here in Reno as the agree- 
ment that we wished to put into effect. 


By Mr. Callister: 

Q. Now, coming back to your April mecting 
now. 

Mr. Royster: You mean May. 

By Mr. Callister: 

Q. In respect to this May meeting in Henderson, 
you stated here a few minutes ago you presented 
Mr. Wells with an agreement there, is that correct ? 

A. That is correct, 

Q@. As a matter of fact, is it not true, Mr. Mc- 
Shane, all you did to him was you signed Exhibit 
6 here and you mean to tell me you presented 
another agreement in addition to Board’s Exhibit 6? 

A. You want me to tell you just exactly what 
happened. 

Q. That is right. 

A. We had three extra blank copies and thev 
were taken out of the brief case and then we asked 
Joe at that time to start negotiating for the Reno 
operation on three blank copies that are identies! 
to that. 

Q. Well, now, Mr. McShane, this Board Exhibit 
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6, I note here there is nothing said about body 
mechanics. Did you ever present to them a wage 
seale for body mechanics ? 

A. They had—— 

Q. (Interposing) Did you or did you not? 

A. ‘The wage scale covering body mechanics is 
on the last paragraph of that and it was applied 
to them on this job. 

Q. Well, Mr. McShane, did you at any time ever 
present to [109] the Wells, Ine., a job classification 
of body builders with a wage scale proposed? 

A. We asked for the same wage scale that would 
be paid to the mechanie. 

@. Now, in this agreement which you say you 
presented to Howard and Bob Wells in December, 
T think it was in 1944, did that copy have anything 
to say about what may be termed body builders, 
do you recall? 

A. That was an exact duplicate of this agreement. 

Q. Nothing was said about body builders in there 
at all? ; 

A. There was something said about body build- 
ers. We said we included the body builders in that 
classification as mechanics. 

Trial Examiner Myers: What do you means, in 
writing? He is talking about orally. 

Mr. Callister: IT am trying to get that straight. 

Wyial Exaininer Myers: You said ‘‘said.”’ 

By Mr. Callister: 
Q. In respect to Board’s Exhibit 6 did yon at 
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a proposal for body biilders ? 

A. We class a body builder as a mechanic and 
when we presented the classification of mechamics to 
Wells brothers that ineluded body builders. That 
is what they are, they are mechanics. 

Q. Well, now, Mr. McShane, was anything ever 
said at any [110] of these meetings in regard to 
greasers being included in the unit? 

A. ‘There was nothing never said about incliding 
Sreasers in the wit. 

Q. Was anything ever said while vou were pres- 
ent at any one of these meetings that the Union 
claimed they represented the greasers? 

A. That the Machinists Union represented 
greasers ? 

@. That is right. 

A. ‘The only instance where the Machinists would 
represent a greaser—now, vou asked me a question, 
I have to answer it, you asked it in a way I can’t 
answer it any other way 

Trial Examiner Myers: Read the question. 

(Question read by the Reporter.) 


A. (Continuing) Mr. Wells mentioned one time 
that they used an employee who greased trucks 
part of the time, worked as a mechanical helper 
part of the time and Mr. Wells was told that if he 
had an employee who put in over half of his per 
cent of his time at mechanical work that he would 
be represented by us. ‘ 


By Mr. Callister: : 
@. Mr. McShane, again I ask you the question, 
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you can say ‘‘Yes’’ or ‘‘No,’’ was anything ever 
said by you or by any Union representative while 
in your presence that they represented the greasers 
in Wells at Reno? 

A. I never made the statement. [111] 

Q. Did you hear any Union representative make 
that statement? 

Mr. Royster: Just a moment. J think that ques- 
tion of Mr. Callister should be limited to conver- 
sations where one of the Wells brothers was present. 

Mr. Callister: I will waive the hearsay side. I 
am asking if Mr. McShane ever heard anything. 

Trial Examiner Myers: By Union .representa- 
tives to one of the representatives of the Re- 
spondent. 

Mr. Callister: That is understood. 

Mr. Royster: i am not sure the witness under- 
stood.” 

Trial Examiner Myers: We are talking about 
these meetings all the time. 

Mr. Royster: That is right, I wanted to have 
that clear. 

Trial Examiner Myers: When you said Myr. 
Wells, did you mean Joe Wells just now when you 
were talking about greasers when he told you about 
one greaser spending some time on a greasing job? 

The Witness: I beleive it was Joe Wells. Any- 
way it was called to my attention that we did have 
ons employee, I believe, that sometimes worked, 
did some greasing and then in addition to that he 
worked as a mechanie’s helper. 
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By Mr. Callister: 

Q. Mr. McShane, T will ask the question agai. 
f do want an answer. I think it is material, [112] 
Mr. Examiner. 

{f you do not understand it, Mr. McShane, you 
tell me. Did you ever hear a representative of your 
organization while in your presence at these meet- 
ings ever say that they claimed the greasers in 
this unit? A. No. 

@. Now, Mr. McShane, do you know how it 
came about that your organization represented to 
the National Labor Relations Board representatives 
that you did represent the greasers in this nnit? 
Do you know how that came about 2 

Mr. Royster: I object to the form of the ques- 
tion. 

Trial Examiner Myers: I will sustain the ob- 
jection. 


By Mr. Callister: 

Q. Now, Mr. McShane, as I recall, you testified 
that you advised Mr, Wells on May 16th that you 
represented a majority of his employees in Reno? 

A. That is correct. 

Q. Did you have signed authorizations with you 
at that time as My. Anderson so testified here this 
morning ? 

A. Do I have to answer a question that I don’t 
think anybody testified to ? I never heard anybody 
testify to him that they did have signed anthoriza- 
tions. 
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Trial Examiner Myers:- I think you had better 
reframe your question, Mr. Callister. 

Mr. Callister: All right. 

By Mr. Callister: 

Q. Did you have signed authorizations [113] at 
that time? 

A. We had the membership. 

Q. Mr. McShane, please answer my question. I 
think it is plain. Did you have signed authoriza- 
tions at that time in May when you had this econ- 
versation with Mr. Wells? 

A. We did not have an authorization as you 
see them there, ne. 

Trial Hxaminer Myers: You are referring to 
Board’s Exhibit 2 when you point there? 

The Witness: We did not have authorizations 
such as these at that time. 

Mr. Royster: Let the record show the witness 
is holding in his hand Board’s Exhibit 2(a) through 
don 
by Mr. Callister: 

Q. What did you have at that time, Mr. Mc- 
Shane, that advised you that you represented the 
majority ?- 

A. We had membership, and in signing an ap- 
plication into the Machinists Union the same rights 
of representation is stated on the heading of the 
application as you sce on this authorization when 
they sign an application for membership they sien 
an authorization alse. Part of it is an authoriza- 
tion. 
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Q. You had those with you at that time ? 

A. Those were in the records here. 

Q. Records where ? 

A. I didn't understand. 

Q. Where were these records? [114] 

A. These records were in the Union office here 
at Reno. 

Q. Isee. In other words, there are other addi- 
tional records showing authorization other than 
what is set forth, as I understand it, in Board’s 
Exhibit 2, is that right? 

Trial Examiner Myers: Maybe I could explain 
what the witness means. Some of the application 
blanks, appheation blanks of some Unions, contain 
a designation as well as an application for mem- 
bership. 

Mr. Callister: J understand. 

Trial Examiner Myers: Is that what you mean? 

The Witness: That is right. 

Trial Examiner Myers: Where you designate 
the Union as your bargaining agent? 

The Witness: When vou sign that application 
you are not only making application but designating 
them as vour bargaining agent. 

By Mr. Callister: 

Q. You had these on May 16, 1944? 

A. We had a majority. 

Q. Would you have any objections to letting us 
see those, Mr. McShane? 

A. Ido not have them. 

Q. Could you obtain them? 
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A. I will ask the Board’s attorney if I should 
do that. 

Mr. Royster: Well, certainly you should do that, 
if they are available, if you know where you can 
obtain them. [115] 


By Mr. Callister : 

Q. Will you get those for me, Mr. McShane? 

A. Do you want them right now? 

Q. When it is convenient. This hearing will be 
on tomorrow. Let me see them, will you? 

I refer you to Board’s Exhibit 5 and I quote from 
it. The letter is dated August 8, 1944. You state 
there: 

‘“We will submit proof of this representation at 
the first mecting with vou.”’ 

You stated that, did you not? 

A. That is correct. 

q. Well, now, Mr. McShane, as I understood 
you a few minutes ago, on Mav 16, 1944, which 
would be about four months prior to August 8th, 
you stated that Mr. Joe Wells and vou had entered 
into negotiations and had agreed upon everything 
except wages and mechanic Diesel job classifications, 
is that right? A. That is correct. 

Q. But notwithstanding he had agreed to every- 
thing you were going to submit proof of represen- 
tation after August 8th, is that right? 

A. That is correct. 

“9. Now, Mr. McShane, you knew, did you not, in 
the month of May of 1944, as well as vou know 
now, that tf an employer had agreed to certain 
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provisions and there is dispute as to [116] others 
that they can be certified to the War Labor Board 
and the employers compelled to sign it and enter 
into it, isn't that right? 

Mr. Royster: I object to that as calling for a 
conclusion. 

Trial Examiner Myers: I will sustain the ob- 
jection. 

The Witness: I wish you would let me answer 
that. 

By Mr. Callister: 

Q. Is it not true, Mr. McShane, that continually 
during all these negotiations as you term them, and 
we will term them meetings, that a question had 
always arisen and was discussed at each one of 
these meetings the fact of representation, was 
it not? 

A. The only time that, the first time that Joe 
Wells raised the question of representation and 
objected to negotiation on the ground of them was 
on December 22nd. 

Q. Well, then, why, Mr. MeShane, did you tell 
him on August 8th you would submit proof of rep- 
resentation ? 

A. Because we had it and we merely stated 
that so that there wouldn’t be any reason for him to 
raise the question of jurisdiction because I had 
been informed in a round-about way that the Wells 
brothers who were here were going to raise the 
point of non-representation by the Union. That 
is the reason we secured these ecards. 

Q. Now, as I understand it, Mr. McShane, you 
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secured applications with this authorization on 
May 16th and then subsequently [117] secured these 
authorizations of Board’s Exhibit 2? 

A. You are asking me a question that doesn’t 
exist. I did not say that we got authorizations or 
anything on May 16th. 

Q. I did not say that, Mr. McShane, I am sorry. 
I said in addition to getting applications on May 
16th, you subsequently got authorizations as was 
shown by Board’s Exhibit 2, 1s that right? 

Trial fixaminer Myers: Do you know what the 
word ‘‘subsequent’’ means? 

The Witness: I know what the word ‘‘subse- 
quent’? means. , 

Yes, but his question I don’t know how to answer 
it. I don’t know what he is trying to find ont. His 
question is not clear to me. 

Trial Examiner Myers: Will you reframe it? 

Mr. Callister: I will be glad to reframe it. 
By Mr. Callister: 

Q. Mr. McShane, can you tell me why, if vou 
had a majority of the employees on May 16th by 
virtue of some sort of a document, why you went 
to the trouble of getting additional authorizations 
which is shown by Board’s Exhibit 2? 

A. J will tell you. The reason that we found 
it necessary to do that, in the interim of time be- 
tween May 16th and the time we got those, we 
had found out that the Wells brothers, we were 
having quite a bit of trouble getting them to live 
up to the terms of the agreement we already signed 
with them. [118] 
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Q. What agreement is that? 

A. ‘The one covering the Wells Cargo and they 
acted in a manner that we decided that we had 
better get the information which would be required 
by the National Labor Relations Board in the event 
that Wells brothers started backing up, which they 
had shown indications of doing by their actions 
of the way they were condueting the job on a 
signed agreement contrary to the terms of the 
e@ereemenit. 

Trial Examiner Myers: We will take a short 
reecss. 

(Short recess). 
by Mr. Callister: 

@. Mr. MeShane, when you had this meeting 
in Reno during the month of December, vou had 
Mr. Curtin with you, you say? 

A. That is correct. 

Q. Did you explain to My. Curtain at that time 
that you had agreed on everything except wages 
and the job classifications of body builders? 

Mi. Royster: Objection to on materiality. 

Trial Examiner Myers: Overruled. 

By Mr. Callister: 

@. Did you do that? 

A. Did I explain to Mr. Curtain? 

Q. Yes. 

A. I think that from the conversation between 
Mr. Wells and I that he could draw those coneclu- 
s10ls. 
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Q. You never told him that? [119] 

A. No, I told him that we had tentatively agreed 
on some of the provisions of the agreement. 

@. Did he at that time write them down, or do 
anything about it? 

A. I do not know. I think he kept a record of 
the meeting. I do not know. 

Q. Now, did Mr. Curtain, as Commissioner of 
the Conciliation of Labor, when you told him that 
you had agreed upon certain provisions, do noth- 
ing at all about it, you say? 

A. I think my statement is in the testimony a 
while ago. 

Q. Just forget what you said before. 

A. "That Ma. Curtain had suggested that Wells 
go ahead and negotiate. 

Q. You do not get my point apparently, Mr. 
McShane. 

What I want to know is, after you stated some- 
thing was said in this meeting showing that you 
had got-together on certain provisions, as you 
claim, did Mb. Curtain of the Conciliation Division, 
do anything about it such as to say ‘‘ Well, now, 
Jet’s sit down and set forth those things we have 
agreed on and set forth those things in disagree- 
ment.’’ Did he do that? 

A. No. 

Q. Just tell me what Mr. Curtain did at this 
meeting in December, 1944? 

Mr. Royster: I object to what he did as im- 
material to [120] the issues in this ease. 
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Trial Examiner Myers: Overruled. 

A. Mr. Curtin appeared there, and it was very 
evident to me, whether it was to Mr. Curtin or 
not,—— 


By Mr. Callister: 
Q. Mr. McShane, 
Trial Examiner Myers: Let him answer it his 

own way. Go ahead, Mr. Witness. 

A. (Continuing) It was evident to me which 
I had known for sometime 

Trial Examiner Alyers: ‘Tell us what he said 
and did, Mr. McShane. Forget what was evident. 

The Witness: What Curtin said and did? 

Mr. Wells and I done most of the talking. Cur- 
tin, when Mr. Wells finally decided that we did 
represent the people and that he would continue 
negotiating after we first went in, why he strenu- 
ously objected to a Union shop or any overtime pro- 
visions and the wage scale. 


By Mr. Callister: 

@. Mr. McShane, please tell us—— 

Trial Examiner Mvers: Tell us what Curtin 
did. Did he sit down or stand up or say hello, or 
what. Just Curtin, nobody else. 

The Witness: All right. Curtin tried to get 
Wells to negotiate and Wells decided that he would, 
and then after he went out and talked to the 
employees, he decided not to. 

Trial Examiner Myers: Never mind what Wells 
did. What did Mr. Curtin do? [121] 

The Witness: Mr. Curtin told Wells that their 
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actions were unusual and that he didn’t understand 
them, and I believe that he told them that if they 
demanded an election and the Union would agree 
to it that that is what it would be. 

@. (By Mr. Callister) Did Dit Gia 
anything else at that meeting in respect to repre- 
sentation ? 

A. JI was instructed once to not say anything 
about what Mr. Curtin said, only in the presence 
of Wells. 

Trial Examiner Myers: Nobody instructed that. 

Go ahead. Did Mr. Curtin say anything at this 
meeting about this question of representation? Is 
that the question? 

My. Callister: That is correct. 

The Witness: Myr. Curtin asked me when Wells 
demanded an election held what was our position in 
regard to that matter and I told him that we were 
agreeable to an election. 

Q. (By Mr. Caflister) You said you were 
agreeable ? 

A. That is right, I told him we were agreeable 
to an election at that time. 

Q. Mr. Wells said that he was agreeable to an 
election ? 

A. Mr. Wells is the man that demanded the 
election be held. 

Q. You said you were agreeable to it? 

A. That’s right. 

Q. What happened with respect to the election, 
why wasn’t one held? [122] 
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Mr. Royster: If you know. 

A. You are asking me if I know why an clec- 
tion wasn't held? 

©. (By Mr. Callister) Yes. 

A] do not kiow. 

Q. Did you give to the Conciliator, Mr. Curtin, 
a copy of the proposal which ‘vou submitted to 
Mr. Wells, as you claim? 

Trial Examiner Myers: He means the proposed 
contract. 

A. I did not give to Mr. Curtin the proposal 
of the agreement. 

@. (By Mr. Callister) Didn’t Mr. Curtin as 
Conciliator ask you for those terms, conditions you 
claimed you had agreed upon? 

Mr. Royster: I renew my objection to this line 
of testimony. 

Trial Examiner Myers: You mean this meet- 
ing? 

Mr. Callister: Yes, or any time. 

Trial Examiner Myers: Confine it to the meet- 
ing? 

Mr. Callister: We all know the procedure of 
the Conciliation Service. I think it goes to the 
eredibility of the witness. 

Trial Examiner Myers: Overruled. What tran- 
spired at the meeting is all right, but what he took 
up or did not take wp with the Coneiliator, IT aim 
not interested in. 

Do you want what transpired between this wit- 
ness and the econeiliator at the meeting? 
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Mr. Callister: I assume he told us all. [123] 

Q. (By Mr. Callister) Isn’t that correct, you 
stated all that took place between you and the Con- 
ciliator at the meeting? 

A. ‘There was possibly some other talk that I 
don’t recall word for word. 

Mr. Callister: That is all. 

Trial Examiner Myers: Any questions, Mr. Ap- 
person ? 

Mr. Apperson: No. 

Trial Examiner Myers: And redirect? 

Mr. Royster: No further questions. 

Trial Examiner Myers: You are excused, Mr. 
McShane. Thank you very much. 

(Witnessed excused.) 


Trial Examiner Myers: Will you eall your next 
witness, Mr. Royster? 

Mr. Royster: Mr. Examiner, at this point I 
would like to receive the permission of the Exam- 
iner to substitute for Board’s Exhibit 2(a) through 
(k) copies. 

Mr. Callister: We have no objection. 

Trial Examiner Myers: There being no objec- 
tion you may substitute copies in heu of the orig- 
inal. 

Mr. Royster: Also, Mr. Examiner, during our 
recess I telephoned Wells, Ine. shop and asked 
that C. H. McBride come up here to testify. I 
talked to Mr. McBride and he said he would 
manage to get up here in about half an hour. J 
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intend to put Mr. Benton on now and would like 
to break into [124] his testimony when Mr. Me- 
Bride arrives. 

Trial Kxaminer Myers: Very well. Is Mr. 
MeBride working? 

Mr. Royster: He is working. 

Trial Examiner Myers: Very well. 

Mr. Benton, take the stand, please. 


JACK BENTON 
a witness recalled by and on behalf of the National 
Labor Relations Board, having been previously 
duly sworn, was examined and testified as follows: 


Direct Examination 

Q. (By Mr. Rovster) Are you the same Jack 
Benton who previously has testified in this case? 

‘A. 1am. 

Q. Mr. Benton, what was vour job classification 
when first vou were employed by Wells, Inc.? 

A. Well, I was mechanic, but I was hired by 
Mr. Joe Wells in Las Vegas to start out the night 
shift, and I was going to be the night mechanic. 
Where? A. Reno. 

What was your salary? 

Well, I worked days. 

When you started? 

$250 I think. 

And you testified that vou were a foreman. 

When were you [125] promoted to foreman? 
A. I think it was April 15, 1943—’42 I guess. 
Q. I believe that you testified that you entered 


OPOPoO 


190 Wells, Inc., a Corporation, vs. 


(Testimony of Jack Benton.) 
upon your employment there in August, 1942? 

pe Aanetist 1s) toe 

Q. And you were promoted foreman when? 

A That following Ajpraik 
April 743? A. Yes. 

By whom were you promoted? 

By Mr. O. A. Richer, shop superintendent. 
At ae time he was shop foreqiaen so I guess he 
was shop foreman at the time he promoted me, 
because he got a promotion. 

Q. What change, if any, was there in your 
duties after your promotion ? 

A. ‘To foreman? 

Ca Nace: 

A. Full responsibility of trueks and repair work 
in the shop at Reno. 

@. Did you direct the efforts of the other em- 
ployees in the shop? 

A. Every man that worked in the shop. 

Q. Now, in April, 1943, when you were first 
elevated to the foremanship, did Wells, Inc. have 
body workers, body builders? [126] 

A. No. 

Q. They did subsequently establish a body shop, 
did they ? 

A. At a later date, I don’t remember. 

@. At any time did you supervise the work of 
the employees in the body shop? 

A. For temporary period, yes, sir. 

@. After you became foreman did you receive 
overtime pay? A. No, sir. 
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Q. Did you work any overtime? 

A. About nine months as a foreman I think IL 
worked 560 some hours overtime. 

Q. Did you do any work as a mechanic during 
the time you were foreman ? 

A. <All the time. I had the best set of tools 
they hand and worked with them always, always 
had my tools open. 

Mr. Callister: You are not claiming he was part 
of the mnit, are you? 

Mr. Royster: No, I just wanted to get a de- 
scription of his duties. 

Mr. Callister: You will stipulate he was not 
part of the unit? 

Mr. Royster: That is right. 

Mr. Callister: Because of the fact he was a 
foreman with the right to hire and fire? 

Mr. Royster: He had authority to hire and 
fire, no [127] question about that. 

Q. (By Mr. Royster) What salary increases 
did you receive during the entire period of your 
employment by Wells? 

A. Started at $325. 

Q. The entire period of your employment from 
the time you went to work in 1942, you testified 
your salary was $250 a month. 

A. We were taken off a salary and put on by 
the hour. Everybody was, and then we worked, L 
went on nights at $1.3714 an hour because it was 
might man. 
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Q. That was before you were foreman? 

Ay Yes; silt 

@. When you were made foreman did you 
receive a salary increase? A. Yesiisue 

Q. To what amount? A. $325. 

Q. A month? 

Trial Examiner Myers: $325 a month you re- 
ceived as salary? 

The Witness: Yes, sir. 

Q. (By My. Royster) Did your salary remain 
$325 a month ? 

A. For a period of six to eight months. Then 
I got a raise of $25. : 

@. Making your salary $350? [128] 


A. $350. 

Q. When did you say you were made foreman ? 

A. I was made foreman the 16th day of April. 

@. What year? A. 1948. 

Q. After your salary was increased to $350 a — 
month, did you receive a further increase? . 

A. Yes. 

@. When did you receive it? | 

A. January Ist, 1945. | 

Q. How much increase? A. $2m | 

Q. A month? A. Yes, sir. 


Trial Examiner Myers: That brought your sal- 
ary up to $375 a month? 

The Witness: Yes, sir. | 

Trial Examiner Myers: That was the first of 
January this year? 

‘he Witness: Yes, sir. 

Q. (By Mr. Royster) Are you a member of the 
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International Association of Machinists? 

my §6T cant. 

Q. When did you join’ 

A. Initiated in October, 1942, I guess. [129] 

Q. Where were you employed at the time you 
joined the Union? A. Wells, Ine. 

Q. Was that prior to your elevation to the 
foremanship, that was before you were made fore- 
man ? A. That was nights. 

Trial Examiner Myers: You say sometime in 
October, 1942? 

The Witness: I was initiated in October, 1942. 

Q. (By Mr. Royster) Do you hold any offiee 
in the Union? A. I do, yes, sir. 

Q. What office is it? 

A. ‘Prustee and steward .of the shop. 

Q. Where? 

A. Steward of the shop when I was at Wells. 

Q@. What were your duties as shop steward? 

A. Well, shop steward, do you want the duties 
of a shop steward ? 

Q. What you did as shop steward ? 

A. JI couldn’t do anything; we had no working 
agreement with Wells. Inc. Shop steward is to 
take up—— 

Trial Examiner Myers: We know what a shop 
steward is, but we want to know what ven did. 

The Witness: Nothing. 

Q. (By Mr. Royster) Did you talk to en- 
ployees at the Wells shop about the Union? [130] 

A. Well, we all talked a little bit of Union, the 
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whole bunch, all the mechanics at that time belonged 
to the Union. The only time the Union was dis- 


cussed, and our wages were 

Mr. Callister: (Interposing) JI move to strike 
‘fall the employees at that time belonged”’ as in- 
definite, immaterial, incompetent and irrelevant, 
and not the best evidence. 

Tiial Examiner Myers: Strike out the whole 
answer. Read the question. 

(Question read by the Reporter.) 


A. (Continuing) No more than anybody else. 

Trial Examined Myet's: Did vou, yes or no. 

The Witness: No. 

Trial Examiner Myers: You did not say a word 
about the Union to anybody? 

The Witness: We all belonged to it. 

Trial Examiner Myers: Did you ever talk about 
the Union to any of the employees? 

The Witness: Yes. 
By Mr. Royster: 

Q. What did you say to them? 

A. Say to who? 

Q. To the employees in the shop when you were 
talking about the Union? 

A. Well, I didn’t have to say much of any- 
thing. 

Q. But what did you say to them? 

A. We were all in favor of our Union for a 
written agreement [131] and more money, my men 
were dissatisfied and wanted to quit. They worked 
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overtime, long hours and | was getting always talk 
from the men why couldn’t they do this, why 
eouldn't they do that, we got a Union. 

Q. Did you tell any of the employees in the 
shop they had to jom the Union to hold their jobs? 

me INO, SIT. 

Q. Did you promise them any preferred treat- 
ment if they joined the Union? A. Mo. 

Q. Did you secure the signature of any emplovee 
in Wells shop to a Union authorization ? 

A. I don’t think so, no, sir. 

Trial Examiner Myers: What is it, no, sir? 

The Witness: No, sit. 

By Mr. Royster: 

Q. Did Bob Wells ever mention the Union in 
your presence—May I withdraw this witness for 
a moment? Mr. McBride is here now. 

Trial Examiner Myers: <Any objection? 

Mr. Callister: No. As a matter of fact, I think 
it would be all right if he wants to finish with this 
gentleman. We will be glad to excuse Mr. MeBride 
at the shop if he wants him in chronological order. 

Mr. Royster: I don’t want this man to lose 
any pay. 

Myr. Callister: We will assure you he won't 
lose any pay. [132] 

My. Royster: Do vou want to wait here a while? 

Mr. MeBride: I’d rather get back to work. 

Mr. Royster: Very well. 

(Witness temporarily withdrawn. ) 
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a witness called by and on behalf of the National 
Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 

Trial Examiner Myers: What is your name? 

The Witness: C. H. McBride. 

Trial Examined Myers: Please spell your last 
name for the record. 

The Witness: Me B-r-i-d-e. 

Trial Examiner Myers: Where do you live? 

The Witness: 728 Quincy. 

Trial Examiner. Myers: eno? 

The Witness: Reno. 

Trial Examiner Myers: You may be seated and 
you may proceed, Mr. Royster. 


By Mr. Royster: 

@. What is your employment, Mr. McBride? 

A. Mechanic for Wells Company. 

@. Here in Reno? 

A. Here in Reno, yes. 

Q. How long have vou been employed by 
Wells? [133] 

A. Be a year next month. 

Q. What was your job classification on June 38, 
1944? 

A. Didn’t work for Wells then; worked for 
Wagner Tank: 

Q. Just a moment, June, 1944-—— 

Trial Exammer Myers: When did you start 
with Wells? 
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The Witness: I filled in my blank the seventh 
day of September, 1944, for Wells, and went to 
work on the 8th. 

Q@. (By Mr. Royster) Has your job classifica- 
tion changed since vou went to work for Wells? 

A. Not that I know of. 

Q. It has been a mechanic right along? 

A. Yes. 

@. Have you ever designated the Union, that 
is, the International Association of Machinists or 
Local 801 of that organization to represent you in 
matters of collective bargaining? 

A. Well, one time right after I went to work 
for them there was somebody, I don’t know who 
it was now, I can’t remember, I was new on the 
job, came with a petition to be signed and I read 
the petition over and it was some mechanics union 
in Reno, I forget the number of it. Then I handed 
it back to Harold Wilson or Cassinella, my fore- 
man. They signed it first and I signed under them, 
but I wouldn’t sign until they did to make sure 
it was the right one. 

About three days later Harold Wilson told me 
it was the [134] wrong one that we signed, it was 
some other Union we were supposed to sign. I 
don’t know nothing about it, that is all I know, but 
T never did see or hear of the Union Harold Wilson 
said we were supposed to sign. 

Q. Just a minute. I show you Board’s Exhibit 
2(g), and have vou ever seen such a designation 
as that? 


198 Wells, Inc., a Corporation, vs. 


(Testimony of C. H. McBride.) 

A. No, the one I signed we all signed on the 
same sheet. 

Q. You did not sign a slip such as that? 

A. No, I don’t hardly think so. I only signed 
one sheet and it was all on the same paper. 

@. When did you say you signed this paper? 

A. I don’t know the date, all three signed the 
same date. 

@. Correct me if I misinterpret your estimony, 
did you say shortly after you went to work for 
Wells? 

A. Yes, shortly afterwards, but [ remember it 
was all on one paper. 

Q. What did you think you were signing when 
you signed that? 

A. 1 knew what I was signing. 

Q. What was it? 

A. It was a Union agreement with this Union 
to have a closed shop. {t was no contract, nothing 
like that, but I didn’t know what Umion they he- 
longed to, the shop’s mechanies. 

Q Do you know now what Union you were 
designating by signing that paper? 

A. I don’t remember now, no. I read it, I 
read the number of [185] the Union and everything 
on it, but nobody said anything to me, see, I was 
new on the job. I figured they had it all figured 
out before I got there, but I guess they were all 
mixed up. 

Mr. Royster: No further questions. 

Trial Examiner Myers: Any questions, Mr. Cal- 
lister ? 
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Cross-Examination 

Q@. (By Mr. Callister) You say it was a peti- 
tion given to you to be signed ? 

xX oS) sit. 

Q. Do you know who handed it to you, is he 
present here? 

ae it ¢onldn’t tell you at All. 

Mr. Callister: I will ask the Board’s attorney 
if they have any objection to that petition to letting 
the respondent's attorney see it. 

Mr. Royster: I have no objection to it. 

Q. (By Mr. Callister) I will ask you this: Did 
any employee at Wells Transportation Company go 
with the Union men around to have this signed, or 
was the Union man alone? 

A. I couldn’t answer that either. 

Q. You do not remember? 

A. No, I don’t remember a thing about that. 

Q. You say this was the month of December, 
1944, this took place? 

A. September I went to work and it was after- 
wards, not [136] very long afterwards that the peti- 
tion came around and [ went to work in September. 
I am pretty sure it was September the 8th. 

Q. That you went to work? 

A. For Wells. 

Q. ‘This petition was sometime later? 

A. Sometime later, ves. 

fr. Callister: Does Board's attorney, have any 
objection to having this made en exhibit? IT knew 
this belongs to the Union. I would like to request, 
I think the Board should have that as an exhibit. 
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Mr. Royster: I am perfectly willing to put it 
in on your lequest. 

Mr. Callister: For the purpose of course, this 
is the document he signed? 

Mr. Royster: Yes, I talked to Mr. MeBride over 
the telephone, and frankly I thought he signed one 
of the small shps and I thought I was going to 
have him testify to that. But he is on the petition. 

Mr. Callister: Let me hold this back and we 
will make a decision on it later. 

Mr. Royster: I think I will ask him if he ean 
recognize his signature. 


Redirect Examination 

Q. (By Mr. Royster) Would you reeognize 
your signature on this [137] petition, Mr. McBride, 
if it were Shown to you? = <A. Yes. 

Q. Will you take a look at this? Do you see 
your signature on that? 

A. ft is right down here. 

Q. Can you tell us now what Union, if any, by 
your signature you designated to represent you in 
matters of collective bargaining ? 

A. Only what is on the head of the letter here. 

Q. Was that on the head of the letter when 
your signature was appended on there? 

A. Well, it says here Local 801, A. F. of L. 

Q@. Was that on there when you put your sngna- 
ture on the document ? 

A. Must have been, it’s all on the same paper. 

Q. Do you recall that it said that you would 
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thereby authorize the International Association of 
Machinists, Loeal 801, to ret as your hargaining 
agent ? 

A. T couldu’t say the number was right. 

Q. Was it International Association of Machin- 
ists ? 

A. It was Machinists T know that. 


Recross Examination 

Q@. (By Mr. Callister) Mr. McBride, as I 
understood your testimony, after you signed this 
petition Mr. Wilson, a fellow emplovee, advised you 
you signed the wrong petition? [138] 

A. That is told us two or three days later, we 
signed the wrong petition. He said it was another 
Union he was thinking about, but I thought he had 
it all figured out. 

Q. In other words, you signed this apparently 
on Mr. Wilson’s representation ? 

A. I made them sign it first. 

Q. You signed it because Mr. Casinella and Mr. 
Wilson signed it? 

A. Iknew I would have to be in the same Union 
as the rest of them or T wouldn’t work. 

Q. After you did that, Mr. Wilson advised you 
they were wrong and made a mistake, is that rieht ? 
eel iat is Meht. 

Redirect Examination 

Q. (By Mr. Royster) Did anvone at Wells, 
Ine. tell you that vou had to join in any partiewnr 
Union in order to work there? 
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A. No, that was never said to me. 

Q. Was there any inducement made to you to 
sign this petition? ARNG: 

Q. Any promises? 

A. No, just asked me if I would. 


Reeross Examination 


Q. (By Mr. Callister) Who asked you, this 
Union man or any employee? [139] 

A. It was a Union man, whoever brought it 
around, the one who asked me. JI can’t remember. 

Trial Jixaminer Myers: You do not know 
whether he was an employee or not? 

The Witness: I would have known at the time, 
but I can’t remember who brought that in. 

Trial ixaminer Myers: Any other: questions? 

You are exeused, Mr. McBride. Thank you very 
much. 

(Witness excused.) 


Trial Examiner Myers: M1. Benton, will vou 
take the stand, please? 


JACK BENTON 
resumed the stand and testified further as follows: 


Direct Examination—(Continued) 

Mr. Royster: I believe, Mr. Examiner, that I 
had propounded a question to Mr. Benton and Mr. 
MeBride came in. I would like to have that ques- 
tion stricken. 

Trial Mxaminer Myers: All right. 
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By Mr. Royster: 
Q. Did Bob Wells ever mention Union in your 
presence ? 
A. We had quite a discussion of Union one day. 
Mr. Callister: Just one moment, I object to it 
on the ground 
Trial Examiner Myers: Say ‘‘Yes’’ or ‘‘No,” 
aud let us go ahead. [140] 
by Mi. Royster: 


@. When did the mention of the Union take 
place? 


Mr. Callister: 1 want to make my objection on 
the ground that it is immaterial, incompetent, ir- 
relevant, confidential between a supervisory em- 
ployee and the officer of the company. 

Trial Examiner Myers: Overruled. 

Naturally he conldn’t be 8(1), cannot be a vio- 
lation of 8(1). 


By Mr. Royster: 
Q. When did this conversation take place? 
A. I would say there was no date to remember, 
it was just a conversation at the store one day. 
Trial Examiner Myers: What year was it in? 
The Witness: 744. 
By Mr. Royster: 
Q. This past vear? 
A, Yes, sir. 
Q. About what month in the vear? 


A. I would say somewhere along September or 
October. 


Q. September or October, 1944? 
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A. Yes. 
Q. Where did this conversation take place? 
A. In the shop. 
Q. In the Wells shop at Reno? A. Yes. 
Q. Who was present besides you and Bob 
Wells? [141] 
A. I don’t know, the bunch eating dinner, 
Blackie Ellis. 
By Blackie Ellis do you mean Oran Ellis? 
Oran Ellis. 
Who else? 
The day crew, Melvin Jakomiet. 
What time of day was this? 
Noon, it was lunch. 
Were you in a group? A. Yes. 
Was the conversation or the remarks whieh 
Bob Wells made at that time audible to everyone 
in the group? 


QOPOPOPS 


A. IL suppose it was, yes. 

Q. You were there and vou heard him speak, 
you know how the men were situated. 

A. Yes. 

Q. Would you say that everyone could have 
heard what he said? 

A. Yes, if they wanted to they could have. 

Q. What did Bob Wells say? 

A. Well, we were talking of Unions and he 
said Unions were lousy, Unions would keep a good 
man down and promote a sorry man, and we argued 
quite a bit there about it, just it wasn’t no heated 
argument, if was one of onr friendly arguments. 
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We got into them several times about different 
{hings, and he said that where a good man would 
be held down by a Union [142] they would uphold 
a sorry man. Any time a company that was work- 
ing men couldn't fire a man without being told by 
the Union what to do, why it was a hell of a place 
to work. That is just about the subject of the 
Union that went on. 

@. Did you make any remarks? 

A. Well, sure, I stuck up for the Union. 

Q. What did you say? 

A. Well, I told him that I thought a Union was 
a good thing if it was lived up to. There were good 
things in it and bad things the same as any other 
organization. 

Q@. Were you at that time a member of the 
International Association of Machinists? 

m6 eS, «Sir. 

Q. Did anyone in authority over you at Wells, 
Ine. ever instruct vou in any respect concerning 
conversations about the Union? A. Mo. 

@. Did you wear a Union button? 

A. Yes, sir, I wore one I would say about 65 
per cent of the time until we forgot to take 
them off. 

Trial Examiner Mvers: Never mind what we 
did. 

The Witness: I did. 

Q. (By Mr. Royster) Did anyone ever remark 
to yvou-—— 
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Trial Examiner Myers: Where did you wear 
the button ? 

The Witness: On my coveralls. [143] 

Trial Examiner Myers: While you were at 
work ? 

The Witness: Yes, sir. 

Q. (By Mr. Royster) Was it covered up by 
anything ? A. No. 

. Did anyone ever remark to you about your 
Union button? 

A. Bob Wells did. He said one time, he 
said 


Q. (Interposing) Your answer is, yes, some- 
one did remark ? A. Yes. 


Was anyone present within hearing? 
No, I would say thev were, but proba 
they never paid no attention. 

Q. What did he say? 

A. He asked me what that yellow thing was 
on my sweater. He said, ‘‘Did a bird fly over 
you?’ I said, ‘‘No, it’s a Union button, the men 
wear them.’’ 

Q. Did he make any further remark than that? 

A. No. [144] 


@. Who made that remark? 

A. Bob Wells. 

Q. When did he make it? 

A. In the office of Wells, Ine. 

Q. When? 

A. I think it was along in December. 
Q®. What year? A. 1944. 

Q. 

A. 
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Q. Do you know George McKay ? 

A. Sir? 

Q. Do vou know George McKay? 

A. Yes, sir. 

Q. Do you know if he visited Wells shop about 
the first of December, 1944? Jae bay, 

Q. What time of ane did he come? 

A. We were just getting ready for noon, twelve 
o'clock. 

Q. You luneh hour is from 

A. (interposing) Twelve to one. 

Q. Were the men working? 

A. Just stopped working. 


Q. Did MeKay have a conversation with any- 
one in vour hearing? 

A. He had one with Bob Wells. 

Q. You heard that conversation? 

eeioart of it. 

Q. What did you hear? 

A. Told him not to come in there and bother 
his men, he didn’t want them bothered. AieKay 
said he was in there to collect dues and he said, 
“Well, I don’t want you in this shop. You get 
out. and stay out.”’ 

Q. Did you join in that conversation ? 

A. I did. 

Q. What did you say? [145] 

A. I told Bob, I said, *‘We are not working. 
He come in here to collect dues from the boys.’” I 
said, ‘“‘I don’t see why he can’t come in here any 
time he wants to to collect dues. The Teamster boss 
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comes in any time he wants to and talks for a long 
period of time.”’ 

Q. Well, now, that is what you told Bob Wells. 
Did you, during the period of your employment 
there observe a representative of any other labor 
organization come in the shop and talk to the 
men ? A. Oh, yes. 

Q. Who? 

A. ‘The Teamster, Mr. Anderson, and the other 
man with him, I don’t know who he is. 

Q. How frequent were their visits would you 
say? 

A. They have been in there when I was foreman 
and talked to Reisbeck 30 or 45 minutes at a time, 
sit over on the bench and talk. 

@. Do you know whether or not they were ever 
asked to keep out of the premises by Mr. Wells? 

A. Ido not. 

Trial Examiner Myers: Do you know whether 
or not Mr. Bob Wells ever saw Mr. Anderson 
there ? 

‘he Witness: I think so. They used to come 
into the office into the shop. 

{rial Examiner Myers: Was Mr. Bob Wells 
always in the [146] office? 

The Witness: Always around there pretty close. 
There was never no objections to him in there. 


By Mr. Royster: 
Q. Do you know H. B. Divine? 
A. Yes, sir. 
& Who is he? 
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A. Shop Superintendent I guess of Wells, Inc. 

Q. Here at Reno? Ae cs, Sit 

Q. Do you know when he came to work for 
Wells at Reno? 

A. Oh, came up here sometime in December, 
around in about the first of December, I think, I 
wouldn’t be sure. 

Q. Of what vear? A. 44, 

Q. Was he in a position of authority over you? 

A. Yes, sir, my superior. 

Q. Did you have a conversation with Joe ‘Wells 
and H. B. Divine shortly after Mr. Divine came 
up here to work? 

A. Iwas called in the office, I don’t know by 
who, one of the boys, I think, and there was Mr. 
Howard Wells. Mx. Divine, Mr. Frank Wells, the 
father, and Joe present, and I was called in and 
they told me at the time that there was no need 
of going out and telling each man in the shop that 
Mr. Divine was going to take Mr. Richer’s place, 
and that I being the foreman he called me in and 
told me that I was to tell my [147] own men that 
there would be no changes made, I would continue 
shop foreman, Mr. Divine would be in place of 
Mr. Richer, and to go on and do their work as they 
had done before, and everything was all right. 

Q. Was anvthing said to Mr. Divine in vour 
presence about vou? 

A. I think Howard Wells, Mr. Howard Weils 
here, we had quite a conversation among ourselves 
about different things, but he told Mr. Divine that 
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—he says, ‘Well, Bob and Jack have had words 
over trucks. They had come in here and maybe 
one would service and Bob needed it for a trip 
and he would take it and Jack would find out about 
it and bellyache about it and Jack would do Bob 
the same way,’’ and he said, ‘‘I will say that Jack 
has co-operated with Bob 100 per cent,”’ and that’s 
the words Mr. Howard Wells spoke to that group. 

Q. Did you have a conversation with Ma. Divine 
about your status as foreman? 

Eek eso cil 

@. About when did that conversation take 
place ? 

A. Oh, it was around maybe the latter part of 
December or the first of January. 
That is, December 1944 and January 1945? 
Yes, sir. 
Where did the conversation take place? [148] 
In the shop. 
What was said? 
Well, I told him (Divine) that I would like to 
talk to him about the foreman job. I said, ‘*There’s 
mechanics getting $350 a month and I am getting 
$375 a month, and J ain on eall 24 Hours aidan 
I take the dirtiest part of the road work on the 
mountain, I never put the dirty one off and take 
the good ones.*? And I said, ‘‘I wonder if vou 
get me a httle more money. ‘There is not enough 
difference between the mechanics and myself. I 
come «clown here and get held up and work over- 
une and they work 8 hours a day, six days a week, 
for $350, and I work 6 days a week and overtime 
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and [ just get $25 more than they do and | won- 
dered if I could get some more money.’’ If that 
wasn’t satisfactory, I wondered if he could get 
another foreman and give me a job back as a 
mechanic. In fact, we talked about just in- 
directly of me going back to night shift. We were 
having quite a little bit of trouble and fellows, 
we didn’t have the qualified men, and he said, 
“Well, I will see what I can do.’” And he said, 
“YT think everything can be arranged and don’t 
worry.’’ And that is the last that I heard of it 
until January 31st. 

©). What did vou hear January 31st? 

A. January 3ist i just got through calling up 
a grease man. he greased a truck and left about 
half the fittings ungreased and I was correcting 
this grease man to go back and grease those trucks, 
he had plenty of time, we weren’t [149] rushing 
him, I wanted them greased. Mr. Divine called 
me over to one side and I walked over, and he 
said to me, he said, ‘*Well, Jack, J guess vou will 
be relieved of your shop foreman duties."’ And 
iesard, “Whi, that-is just fine.” I said, “It 
Wasn’t worth it anyway. The merechanic job is 
the best.’*’ And I said, ‘‘ What shift do you want 
me to work?’’ And he said, ‘‘Well, I don’t think 
it would work out, Jack, if I put vou on another 
shift as a mechanic. J have worked in shops and 
I have run men and I have seen it tried and it 
hasn’t worked.’” And he said, ‘‘I don’t think it 
would work out.’ 
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I says, ‘‘Well, I worked for Mr. Richer and I 
think I can work for you.’’ And he said, ‘‘ Well, 
IT don’t think it would.’’ And I said, ‘“‘In other 
words, you mean that I am fired?’’ And he said, 
“Tf yon look at it that way, yes.’ And I said, 
‘Thank you.’” That is all there was. 

@. Since January 31, 1945, have you worked 
for Wells? A. No. 

Trial Examiner Myers: Did you leave the plant 
right after? ; 

The Witness: It was five minutes to six when 
Tt got notified of my discharge. 

Trial Examiner Myers: You cleaned up and 
left? 

The Witness: i came back the next day after 
my tools and I didn’t get my discharge slip, I 
don’t think, and my [150] checks until the 6th 
or 7th of February, and when I got my check 
I found that I was practically fired on the 29th 
of January, my birthday, and it was stamped on 
the check and I had been off on my birthday to 
a dinner party and asked My. Divine if I could 
have the day off to go to Fernley and have dinner 
with some people because my wife’s birthday was 
the Sth and mine the 29th, and he said, ‘‘Yes.’’ I 
went over there for my birthday and when I got 
back I suppose I’d have got fired the 30th, but 
My. Divine wasn’t on the job the 30th. The 31st 
he was on the job. He didn’t tell me until five - 
minutes of quitting time, no notice at all. 

Q. (By Mr. Royster) Now, Mr. Benton, as 
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shop steward for the Union at Wells in Reno, 
was it your responsibility to know which of the 
employees: were and which were not members of 
the Union? A. Yes, sir. 

Q. Now, I show vou Board’s Exhibit 3 and 
glancing at the list of Reno shop employees on the 
payroll, period ending May 15, 1944, will you tell 
me which of them, if any were members of the 
Union at that time? 

Myr. Callister: We object on the grounds that 
it is immaterial, incompetent and irrelevant. 

Trial Examiner Mvers: I will sustain the objec- 
tion. 

The Witness: O. A. Richer 

Mr. Royster: The objection was sustained. [151] 


By Mr. Royster: 

@. Will vou tell us which of the employees, 
if any, on that payroll had confided to you as shop 
steward their desire to have the Union represent 
them? 


Mr. Callister: Just a minute, same objection. 

Trial Examiner Myers: I will sustain the ob- 
jection. 

Mr. Royster: No further questions. 


Cross Examination 
By Mr. Callister: 


Q. Mr. Benton, I assume that in your position 
as shop foreman, with the right to hire and fire, 
you directed the activities and told the men what 
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type of jobs they were to be on and shifts they 


were to work? A. Yes, sit 
Q. And the mechanics looked to you for com- 
plete supervision and direction? A. Yes, sir. 


Q. Now, My. Benton, did you ever have conver- 
sations with the mechanics in regard to unioniza- 
tion in the place, I will say sometime during the 
year 1944? 

A. Well, we all wanted a Union in there. 

@. Well, Mr. Benton, did you discuss it with 
any employes? 

A. No, we all wanted it. 

Q. Well, Mr. Benton, you had conversations, 
did you not, with the various employees in telling 
them what benefits the Unions were? 

A. When I would hire a man they would always 
ask me, ‘‘ How [152] much wages do you pay? Do 
you pay overtime?’’ I would say, ‘‘No sir.”’ ‘*What 
is your wages for heavy-duty man?’’ “$1.25.” 

I couldn’t hire a heavy-duty Diesel man. 

Q. You have not answered my question. 

A. J am answering it if you give me time. 

(). Let me forget this other thing. Did you have 
any conversation with any employees in the Wells, 
Ine., during the year 1944 with respect to the 
Union ? 

A. Not in the shop, we didn’t talk it that way. 

Trial Hxaminer Myers: Did you talk about it? 
We don't care whether yon went upon the roof 
or swimming in the ocean. Did you talk to any- 
body about it? 
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The Witness: Well, I would say 
Dial Wxariner Myers: You gaid ‘‘Yes’’ before. 


Let us go ahead. 

me Wittiess: Yes. 
By Mr. Callister: 

@ What did you Say to them? ‘Think back, 
take vour time, tell us what your conversation was. 

A. We were all talking to—the men belonged 
to the Union. We had a working agreement there, 
we would probably have a bettering of it. 

Q. I didn’t get that. 

Trial Examiner Mvers: The men that belonged 
to the Union? 

The Witness: Men belonged there, we would 
have a better [153] one, they was always crabbing 
about time. 


By Mr. Callister: 

Q. Mr. Benton, can vou tell us any conversation 
you had with any employee there in which you 
said anything about the Union to him? Do you 
understand my question? Did you talk to the em- 
ployees and say anything for or against the Union? 

A. No, I wouldn’t say we would converse it there. 

Q. Did you ever say anything to any of the 
employees at Wells, Inc., I think you said von did. 
Tell us what you said. 

A. Well, I can’t remember. 

Q. Think back. You can remember what you 
said in substance and effect. You told them, did 
you not, the Union was a good thing? 
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A. Well, we believed in it or wouldn’t have 
joined it. 

@. You told these employees the Union was a 
good thing, they should join? 

A. I never told them they should join, no sir. 

@. Yon told them it was a good thing, did you 
not? 

A. I never told them they should join. We have 
a Union. If they wanted to join it, it was up to 
them, they were not forced. 

Q. Did you tell them it was a good thing? 

A. I suppose they all know. 

Q. Did you tell them that? [154] 

A. No, I wouldn’t say I did. 

@. What did you tell them? 

A. We had a Union. Most of them came in for 
the cure, if you know what I mean. They didn’t 
join the Union, they didn’t stay long enough. I 
didn’t ask 90 per cent to join. They didn’t have 
the money to join. 

Q. The other 10 per cent vou did ask to join? 

A. Yes, and they joined. I didn’t ask them to 
join, I told them we had a Union there if they 

wanted to join, and they joimed. 

Q. You figured that your duty as a steward or 
trustee was to get the men in the Union? 

A. The job of the steward is take up trouble 
with the Union, between them and the agreement 
with the company. 

Trial Examiner Myers: Did you ever take up 
any ? 
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The Witness: We didn’t have anybody to take 
them up with. We didn’t have anybody to go to. 

Trial Examiner Myers: All right, will you stop. 
Let the man ask another question instead of rolling 
on over the same thing. 

By Mr. Gallister: 

Q. I hand you, Mr. Benton, a letter dated De- 
cember 18th, in which your signature purportedly 
appears. [s that yonr signature? 

A. Yes, sir. 

Q. Did you have anything to do with the prep- 
aration of that? [155] 

No, sir. 

Did you help circulate it? A. No, sir. 
You had nothing to do with it? 

Brought 1t around and I signed it. 

Who brought it around, do you remember? 

A. No, J don’t remember right offhand who did 
bring it around, or did I go up and sign it up to 
the—I signed it up to the Union Hall, I thimk, 
up to Mac’s Garage. 

Trial Examiner Mvers: Will you answer the 
question and let us go ahead. The man asked you 
who brought it around. Do you remember? 

The Witness: No, I really don’t. 

Mr. Royster: Could we identify that document 
for the record, so it will be a little less confusing ? 
May I do so? 

Trial Examiner Myers: Do vou want it marked 
for identification ? 

Mr. Royster: No. 
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Trial Examiner Myers: Then don’t identify it 
at all. 

Q. (By Mr. Callister) Mr. Benton, I assume 
that the employees there knew that you were a 
trustee of the Union did they not? 

A. Yes, sir. 

Q. They knew you were shop steward? 

A. Yes, sir. [156] 

Q@. Now, Mi. Benton, in your conversation with 
Mr. Divine, you advised him you didn’t want to 
be foreman any loitger, is that correct? 

A. In my conversation 1 would rather not have 
the job at $25 difference in pay. 

Q. You would rather be a mechanic? 

A. {f would rather be a mechanie beeause it 
was too much grief. 

Trial Examiner Myers: Nobody asked vou that. 
You are holding back this hearing about three 
hours. Will you just Listen to the question and 
answer it directly. We can get along here. 

Mr. Callister: That is all. 

Trial Examiner Myers: Any questions, Mr. Ap- 
person ? 

Mr. Apperson: No questions. 

Trial Examiner Myers: Mr. Rovster? 

Mr. Royster: No further questions. 

Trial Examiner Myers: You are excused, Mr. 
Benton. 

(Witness excused.) 


Trial Kxaminer Myers: Will vou call your next 
witness, please, Mr. Royster? 
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Mr. Royster: May 1 have just a moment, Mr. 
Hxammer ? 
Trial Kxaminer Myers: All right. 
Off the record. : 
(Discussion off the record.) [157] 


Trial Examiner Myers: On the record. 

ae woyeeer: That is the Bonrd’s case, Mr. 
Examiner. 

Tral Examiner Myers: The Board rests? 

Mr. Royster: The Board rests. 

Trial Examiner Myers: Arve you ready to pro- 
ceed, My. Callister? 

Mr. Callister: May I have a five-minute recess? 

Trial Examiner Mvers: Very well, take a short 
recess. 

(Short recess.) 

Trial Examiner Myers: Are you ready to pro- 
ceed with vour case, Mr. Callister? 

Mr. Callister: I am. 

Trial Examiner Myers: Will vou please eall 
vou first witness? 

Mi. Callister: Mr. Divine, will you please come 
forward and be sworn? 


inl, JE DING ES Ju) 


a witness called by and on behalf of the Respond- 
ent, being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
Trial Examiner Myers: What is vour name? 
The Witness: H. B. Divine. 
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Trial Examiner Myers: Will you please spell 
your last name for the record? 

The Witness: D-i-y-i-n-e. [158] 

Tria] Examiner Myers: Where do you live, Mr. 
Divine? 

The Witness: 333 Fodrin Way, Sparks, Nevada. 
By Mr. Callister: 

By whom are you employed, Mr. Divine? 
Well, ine. 

When did you become employed by them? 
Went to work for Wells, Inc? 

That is the one I want. A. In 190 
When was this last period? 

After leaving Wells Cargo, Inc., I went to 
work for Wells, Ine., in December, 1944. 

Q. In what capacity ? 

A. Superintendent cf maintenance. 

@. Are you still in that capacity? 

A. Yes, sir. 

Q. Mr. Divine, calling your attention to some- 
time during the month of December, did you have 
a conversation with Mr. Jack Benton, who just 
testified here a few minutes ago? 

A. Not Deeember. 

Q. Not in December, in January, pardon me. 

A. In January. 

Q. 1945? A. Yes, sit. 

@. Will you just tell us that conversation, if 
you will, [159] please, what you said and what Mr. 
Benton said? 
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A. Well, Mr. Benton came to me and told me 
that he was disssatisfied with the foreman job 
because there wasn’t enough money in it for the 
grief there was, he would hke to be relieved of it. 

Q. Would like to be relieved? 

A. JL asked hun to stay on for four or five days 
until I could replace him, which J did about within 
a week. I told him that I had a man to take his 
place that would take over the next day, I believe 
it was. He wanted to go to work in the shop as a 
mechanic. 


@. What did you say as to that? 

A. I told him from my past experience that it 
had never worked out and I didn’t want him as 
a mechanic. 

Trial Iixaminer Myers: When you say ‘“‘him’’ 
and ‘‘he’’—— 

The Witness: Jack Benton. 

By Mr. Callister: 

Q. Did you have a conversation with Mr. Benton 
subsequent to the time his employment was ter- 
minated in Januarv of ’45? 

A. Yes, Mr. Benton came after his cheek. 

Q@. About when was that? 

A. Oh, the first part of January, about between 
the 7th and 10th. 

You mean february, don"t you? 
February, yes. [180] 
Where was that? 


At Wells. Tnc., shop. 


a 
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Q. Was anyone present besides you and Mr. 
Benton ? 

A. Yes, I believe Mai. Darrell Webb. 

Q. Who was he? 

A. He was head bookkeeper. 

Q. For Wells, Inc? A. Yesjesiie 

Q. Just tell us the conversation you had with 
Mr. Benton at that time? 

A. Mr. Benton, when he got his cheek, looked 
at it and satd he wouldn’t aceept it, he was going 
to get paid for his vacation, overtime, and there 
was one other thing, I don’t recall just what it 
was, and if he didn't get them, he was gomg To 
eause me a lot of trouble. 

Myx. Callister: That is all. 

Trial Examiner Myers: Any questions, Wir 
Royster? 

My. Royster: Yes, [ have one or two questions. 


Cross-Examination 


Q. (By Mr. Royster) When did you have a 
conversation with Jack Benton in which he ex- 
pressed dissatisfaction with the job as foreman? 

A. About January 25, 1944. 

Q. Are you sure it was as late as January 25? 

A. Not positive. [161] 

Q. Could it not be as early as the 10th of 
January ? 

A. It could have been, but I don’t think so. 

Trial Examiner Myers: What is yverr best 


recolicetion as to when this conversetion took place? 
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The Witness: for this reason: that T was only 
about a week in getting another man to take his 
place so that it what I base the fact on. 

Mial xannnet *Mvers: It that the ohly é6n- 
versation vou had with Benton about being relieved 
of work? 

The Witness: Yes, sir. 


& 


Trial Examiner Myers: Did he ever express 
his disSatisfaction with the job as foreman prior 
to that time? 

The Witness; No, sir. 

Trial Examiner Myers: Just once? 

The Witness: Just once. 

Q. (By Mr. Royster) Now, is it not true, Mr. 
Divine, that in that conversation with Jack Benton, 
in which he expressed dissatisfaction with the pay 
he was getting for the foreman job that he asked 
you if you couldn’t get some more money for him? 

A. He asked me if it was possible. 

Q. To get more money? 

A. I didn’t know whether it was or wasn’t. 

Q. That is about what you told him, is it not, 
that vou didn’t know whether or not it was possible ? 

ae Yes. 

Q. Did he at that time express a desire, if you 
could not find a way to get him more money, 
to work as a mechanic? 

A. Yes, he did. 

Q. He isa good man too, is he not, Mr. Divine? 

A. I haven’t been around Jack Benton long 
enough to tell vou. 
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Q. You know him by reputation, dont yon 
You know he has a reputation of being a good 
heavy truck mechanic? 

A. Well, I have heard pro and con. 

Mr. Callister: What was that? 

The Witness: I have heard pro and con. 

Q. (By Mr. Royster) Now, who did you hire 
to replace Jack Benton? 

A. G. W. Hollenback. 

Q. From whom did you Inve Mr. Hollenback? 

A. Mr. Hollenback was working for Wells, Ine. 
at the time. 

Q@. You promoted Mr. Hollenback to Myr. Ben- 
ton’s place? A. That 1s right. 

Q. Had Mi. Hollenback worked with you he- 
fore? A. Yee 

@. Where? 

A. He worked for me at Elko, Nevada, and 
also for me at Las Vegas, Nevada. 

Trial Examiner Myers: That is when you were 
working for [163] other corporations of the Wells 
brothers ? 

The. Witness: Wells Cargo, yes. 

Q. (By Mr. Royster) Did Mr. Hollenback come 
up to Reno to work for Wells, Ine. about the same 
time you did? A. Yes. 

Q. Had he worked in the capacity of assistant 
uncer you at these other operations ? 

A. The latter part of the Las Vegas operation. 

Trial Examiner Myers: When was that? 
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The Witness: That would be about Angust and 
September, 1944. 

Q. (By Mr. Royster) Are you a member of the 
International Association of Machinists, Mr. Di- 
vine ? 

A. Not at the present time. 

Q. Were you in December, 1944 or January, 
19-45 ? ie NO, 

Mr. Royster: I believe that is all. 


Redirect Examination 

Q. (By Mr. Callister) Have yon ever been a 
member ? 

Tria] Examiner Myers: Wait a minute. Mr. 
Apperson, any questions? 

Mr. Apperson: No questions. 

Trial Examiner. Myers: You mav proceed. 

Q. (By My. Callister) Have vou ever been a 
member ? A. Yes. [164] 

Q. Mr. Divine, can you tell us why you stated 
in your opinion a man who has been foreman will 
not work out as a mechanic? I think you stated 
you told that to Mr. Benton, is that correct ? 

A. That is right. 

Q@. Can you tell us why, if you know? 

A. Well, I have run shops since 1930 and | have 
tried demoting several foremen to mechanies and 
they won’t concentrate on the work. ‘They are 
constantly eriticizing, and for that reason I didn’t 
want to try Jack Benton as an ordinary mechanie. 

Q. Were you told by anybody to discharge Jack 
or find some exeuse to get rid of him? 
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A. No, sir. 
Q. It was done entirely because of the conversa- 
tion you had with Mr. Benton? A. YWesiieie 


Mr. Callister: That is all. 


Recross Examination 

Q. (By Mr. Royster) Well, now, Mt. Divine, in 
other instances in your expericnee you say it has 
proven unsatisfactory to demote a man. Well, here 
was a situation where the man was requesting the 
demotion. 

A. Yes, he requested it. 

Q. In the other instances that you have reference 
to was [165] that the situation there, or was it a 
part of the management’s determination that the 
man should be demoted ? A. I don’t recall. 

Q. Would you not say that there might he a dis- 
tinction in the man’s attitude towards his work if 
the demotion is voluntary and if it is involuntary? 

A. It is possible. 

Q. Now, you had a conversation with Jack Ben- 
ton, in which he made a certain request of you? 

A. Yes. 

Q. Did you, up until the date that von discharged 
Jack Benton, tell him that vou had decided that 
you could not get more money for him? 

ANNO, 

Q. Well, is it true then that after Jack Benton 
told you that he was dissatisfied with the foreman 
job, unless he could get more money. and failing 
to get more money he would like to go to work as 
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a mechanic, vou had no conversation with hint until 
five minutes to six that January 31st you discharged 
him? 

A. The last conversation T had with him was 
about January 25th. | had no further conversation 
with him until I told him that I had the man to 
replace him. 

Q. In the meantime from January 25th, as you 
say, and until January 3i1st, vou determined in your 
own mind to find a [166] replacement for Jack 
Benton and discharge him, is that correct? 

A. Yes, he requested it. 

Q. Well, now, he had requested either more 
monev for his work as foreman or a transfer to a 
mechanie’s job, isn’t that so? A. Yes. 

Q. In the meantime, in the five or six-day 
period, withont making known to Jack Renton your 
determination, without* going to him and saving, 
pie sorry, Jack, we cant do a thing for vou 
on more money’’, you made up your mind to dis- 
charge the man and at five minutes before quitting 
time on the 31st you did discharge him? 

A. I didn’t discharge him. 

Q. Who did? 

A. I told him that I had his release; he had 
requested another foreman to be put in his filace. 

Q. He had requested more money for his job 
as foreman, had he not? a Yes 

Q. Did yon consider that a resignation? 

A. Yes, I would. 

Q. A man has to be pretty careful what he savs 
around you. 
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Trial Examiner Myers: Don’t argue with the 
witness, 

Q. (By Mr. Royster) Well, it is vou testimony 
now that [167] you did not discharge Jack Benton? 

A. Well, it would be subject to controvery, you 
could call it whatever you please. 

Q. What did you consider you did? 

A. I consider I replaced him as he requested. 

Q. Did he request that you replace him? 

A. Yes, if [ couldn’t get him more money. 

Q. And if he could go to work on the night 
shift or as a wnechanic, isn’t that correct? Isn't it 
true that Jack Benton did not quit that job? You 
know what quit means and what discharge means. 
Now, you know whether he quit or was discharged. 
Which was it? ; 

A. Well, he came back the following morning 
and told me after this last conversation that he 
had decided that I had fired him. He didn’t decide 
that that night. 

Q. No matter what Jack Benton decided, vou 
knew what you were doing, did you not, at five 
minutes to six that night? What did you do five 
minutes to six on the 31st, did von discharge Benton 
or accept his resignation ? 

A. Well, if you want to call it that, he was 
discharged. 

Mr. Royster: That is all. 

My. Callister: That is all. 

Trial Examiner Myers: You are excused, sir. 

Thank vou very much. 

(Witness excused. [168] 
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Trial Examiner Myers: Will you eall your next 
witness, Mr. Callister? 

Mr. Callister: M1. Examiner, at this time before 
I forget, we have made reference to this petition 
that Mr. Me Bride stated he signed, and 1 think for 
the purpose of the record, and | suggest this to 
Mr. Royster, that this be made a part of the reeord. 
J think the Board should have it. 

Trial Examiner Myers: Are vou offering it in 
evidence? 

Mr. Callister: If Mr. Royster does not desire 
fo do so, I will. 

May I have it, Mr. Royster. 

Mr. Royster: Yes, you may have it, Mr. Callister. 

Are you offering it in evidence? 

Mr Callister: Yes. 

Trial Examiner Myers: Any objection? 

Mr. Royster: No objection. 

Trial Examiner Mvers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter to please mark it as Respondent’s 
Exhibit No. 1. 

(Thereupon the document above referred to 
was received in evidence and marked Respond- 
ent’s Exhibit No. 1.) 


Mr. Callister: Mr. Examiner, Mr. Royster de- 
sires, and I think it is proper, that we have your 
order that we may replace it with a dupheate copy 
so they may have the original, [169] which is per- 
fectly agreeable with us. 

Trial Examiner Myers: Very well, vou may sub- 
stitute two copies in leu of the original. 
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Mr. Callister: Mr. Divine, I would like to ask 
you a couple of questions in regard to this file, if I 
may, Mr. Examiner. 

Trial Examiner Myers: Go ahead. 

Mr. Callister: Please take the stand again. 


H. B. DIVINE 


a witness recalled by and on behalf of the Respond- 
ent, having been previously duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 


Q. (By Mr. Callister) Would vou please look 
at Respondent’s Exhibit 1 and tell me if there are 
any signatures that appear thereon who have a 
job classification other than mechanics, and if so, 
read the names to the Reporter, please, and desig- 
nate what job classification they had from the date 
on which this particular petition appears, December 
18, 1944? 

A. D. A. Jensen, greaser; M. McCloud, greaser; 
EB. S. Casinella, foreman; Vernon Burna, shovel 
operator; James D. Harrison, greaser; Ray Reis- 
beck, tirveman. 

Mr. Callister: That is all. 

Trial Examiner Myers: You are excused. [170] 

(Witness excussed. ) 


Trial Examiner Myers: Off the record. 
(Discussion off the record.) 
Trial Examiner Myers: On the record. 
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We will stand adjourned now to 9:30 tomolrow 
morning. 

(Whereupon, at 4:30 o’clock p.m., Friday, 
August 24, 1945, the eharing was adjourned 
until tomorrow, Saturday, August 25, 1945, at 
9:30 o’cloek a.m.) [171] 


Saturday, August 25, 1945. 


PROCEEDINGS 

Trial Examiner Mvers: Are you ready, Mr. Cal- 
lister? 

My. Callister: J am, My. Examiner. 

Trial Examiner Myers: Are vou reatly, Nit. 
Rovster. 

Mi. Royster: Yes. 

Mr. Callister: Last night, Mv. Examiner, I with- 
drew Respondent's Exhibit 1 for the purpose of 
having photostatic copies made at the request of 
My. Royster, Attorney for the Board, and I have 
this exhibit which I give back to yon, M1. Royster, 
and I will give to the Board, the Examiner, a photo- 
satic copy of it, if that is agreeable. 

Trial Examiner Myers: You may substitute the 
photostat in lieu of the original. Give two copies 
of the photostat to the Reporter. 

Mr. Callister: Mr. Wells, will you take the 
stand, please? 
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J. W. WELLS 


a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

Trial Examiner Myers: What is you name? 

The Witness: J. W. Wells. 

Trial Examiner Myers: What does the “J” 
stand for? 

The Witness: Joe W. Wells. 

Trial Examiner Myers: Where do you live, Mr. 
Wells? [173] 

The Witness: 1453 Michigan Avenue, Salt Lake 
City, Utah, 

Trial Examiner Myers: You may he seated, Mr. 
Wells, and you may proceed, Mr. Callister. 

Q. (By Mr. Callister) Mr. Wells, what is your 
position with the Wells, Inc., Respondent herein? 

A. President. 

@. How long have you been im that capacity? 

A. Since 1936. 

@. Myr. Wells, I think you were here in the 
hearing room yesterday when Mr. McKay, Mr. 
McShane and Mr. Anderson testified, were you not? 

A. Yes, sir. 

Q. You will recall that they testified to certain 
conversations they purported to have had with you, 
the first being on Mav 16th, 1944 at Henderson, 
Nevada, and then subsequent conversations. 

I wish vou would, Mr. Wells, tell us in substance 
and effect what those conversations were that vou 
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had with Ma. McShane and Mr. Anderson and Sir. 
McKay and designate to us who was present and 
where they were when you relate the conversations. 
I would suggest that I call your attention to the 
first conversation in Henderson, which is close to 
Vegas, | assume, Las Vegas, Nevada, where you 
had the first conversation. [174] 

A. Well, I had been meeting with Mar. Glen 
Anderson and M1. MeShane for a period of several 
months prior to May 16, while we were negotiating 
the contract for Wells Cargo, Inc. 

Q. Now, is that a different corporation from 
the Respondent herein, Wells, Ine. ? 

A. Yes. Wells Cargo, Inc. is an entirely sepa- 
vate company than Wells, Ine: 

Q. I see. 

A. And on May 16th the contract for Wells 
Cargo was finally completed and signed by both 
Mr. MeShane and Mi. Anderson and myself. After 
the conclusion of the signing of the contract, why, 
Mr. McShane brought up the fact that he would 
hke to work out something in the Reno territory. 
J think he had specifically in mind more about 
Luning, he was trying to tie Luning. 

Q. What do you mean by Luning? Where is 
that? 

A. Luning, Nevada is 26 miles south of Haw- 
thorne. 

Trial Examiner Mvers: He means what is there 
that Mr. McShane wanted to tie in? 
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The Witness: We have shops located at Luning, 
Nevada operated by Wells, Ine. 

Q. (By Mr. Callister) That is what I want 
to know. 

A. And we had mechanics there that originally 
belonged to the American Federation of Labor 
Teamsters and were signed up by the Teamsters. 

Mr. McShane and Mr. Anderson called on these 
men. 

Q. Coming back to your conversation, Mr. Wells, 
on May 16th, did they discuss Luning as well as 
Reno? 

A. Yes, I believe they were discussing primarily 
Luning and Reno also. 

@. What did they say and what did you say? 

A. Mr. McShane asked me if I would be willing 
to enter into a contract for the machinists, for the 
shop emplovees in Reno and Luning and I said 
at the time that I would be if he could show me 
that he represented, had a representative group 
of men in my employment at that time. 

Q. Then what was said, if anything? 

A. I believe he told me that they had one or 
two men already belonging to the Machinists Union. 
My shop superintendent, I believe, had a card that 
he had always carried. 

Q. Who was your shop superintendent ? 

A. O. A. Richer, superintendent, had a card that 
he carried all the time, and there may have been 
one or two others. That is all that I recall. 

And he told me that they would contact the men- 
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and furnish me with additional information that 
they represented the majority of the men in my 
Reno shop. I think that is about all that took 
place that IT recall pertaining to this matter. 

Q. I hand vou Board’s Exhibit 5 and ask you 
if you ever received [176] a copy of this, which is 
dated August 8th? 

A. Yes, I did receive a copy of this letter. 

© JI call your attention specifically, Ma. Wells. 
to where it says “We will subinit proof of this 
representation at the first meeting with you.” 

eee ey is rielit. 

@. Subsequent to August 8th did vou have a 
meeting with them? 

A. I can’t be too specific about dates. I met 
With Mr. MeShane and Mr. Anderson, I would say. 
on, oh, fifteen or twenty times. 

Q. Where was this? 

A. Well, I met them in Las Vegas, I used to 
see Glen Anderson practically every day, every few 
davs, in Las Vegas. Mr. MeShane was doing con- 
siderable traveling and he was working on a job, 
I believe, at Morenci, Arizona. <A lot of time was 
consumed in there and we had tried to get together 
on some meetings. He would either he going to 
Avizona or I would be headed for Salt Lake City 
or some place, but I saw him in Las Vegas and 
at Henderson, at Luning and at Reno. 

@. Now, let us tie this in, Mr. Wells. When 
would vou say vou met with him after August 8th? 
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Would you give us just an approximate time and 
place in respect to this Reno situation? 

A. That letter, I did not receive, I did not read 
the letter [177] myself until some time in Septem- 
ber. I took a vacation in August and I left Las 
Vegas, I believe, on August 7th and came to Reno, 
and I met Mr. MeShane in front of my shop. He 
told me and informed me 

Q. (Interposing) Where was this? 

A. At Reno, Nevada. 

@. Approximately when? 

A. Oh, I would say around August 10th, 12, 
along in there somewhere. I was leaving on my 
vacation and I briefly talked with him for several 
minutes in front of the shop. 

@. What did vou say and what did he say? 

A. He asked me when we were going to be able 
to get together for a meeting. I told him I wouldn't 
be back from my vacation until around Labor Day 
and that I would be in Vegas, I would return di- 
rectly to Las Vegas and he could contact me there 
and we would try to get together and arrange a 
meeting. 


@. Then when did you meet with him, if you 
recall, Mr. Wells? Approximately when? 

A. Well, I would say it was some time in the 
latter part of September or first part of October. 

@. Where was this meeting held? 

A. J beheve he came to the shop at Henderson. 

Q. That is near Las Vegas? 

A. That is near Las Vegas, yes, that is where 
we had our shops, at Henderson. [178] 
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Q. ‘Tell us the substance of that conversation, if 
you will. 

A. He and Mr. Glen Anderson were there and 
they had several slips showing that they had con- 
tacted the men and that they had several nen signed 
up agreeable to have the Machinists Union repre- 
sent them, and I looked over these slips and 

Trial Examiner Myers: Do you know what was 
on the ships? 

The Witness: Yes, [ do. I believe they are the 
same slips or similar to the ones that were entered. 

Q. (By Mr. Callister) JI hand you Board's Ex- 
hibit 2(a} and ask you if that is what you are 
Peicrmme to, Mr. Wells? 

A. Yes, this is the same slip they showed me. 

© Then what did you say, if, anything, after 
you looked at these slips? 

A. I asked McShane and Anderson if they 
_ claimed representation of all the men that they 
| had signed up on these slips and he said, Yes, that 
they did, they were going to have more signed, but 
this was a representative group. 

Immediately upon looking at these slips I noticed 
that several men and employees were classified as 
ereasers, washers and tiremen and so forth, and 
knowing the previous contracts we have with the 
AF of 1 Teamsters Union 

Q. (Interposing) What do you mean by 
‘knowing’? them? What were you referring to? 

A. We have had contracts with the Teamsters 
Union. [179] 
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Q. Where? A. Here in Reno? 

Q. All right, go ahead. 

A. And Luning. 

Trial Examiner Myers: You mean Wells, Inc.? 

The Witness: Wells, Inc., ves. Where they 
represented the greasers and washers and tiremen. 

So, after loking over these slips and determining 
the fact that the Machinists Union was claiming 
jurisdiction of these men, I immediately asked My. 
Anderson and Mr. McShane to definitely define the 
unit that they intended to represent for Wells, Ine. 

Q. (By Mr. Callister) Can you tell us why you 
did that, if there was any reason for it? 

A. I was definitely afraid of a jurisdictional 
dispute. 

@. With whom? 

A. Between the Teamsters Union and the AF of 
L Machinists Union, both claiming representation 
of the same men. 

Q. Well, Mr. Wells, could you tell me, did you 
ever have a conversation with the Teamsters repre- 
sentative, whether they represented the greasers and 
washers and tiremen and so forth? 

A. Yes. After this meeting with Mr. McShane 
and Mr. Anderson. 

Trial Examiner Myers: What meeting is that? 

The Witness: This in Las Vegas. 

Trial Examiner Myers: You mean the one 

The Witness: (Interposing) We just talked 
about. 
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Q. (By Mr. Callister) The latter part of Octo- 
ber? 

A. The latter part of September or first. of 
October, 1944. TI arrived in Reno and contacted 
Mr. Harry Anderson. 

Q. Who is he? 

A. Business Agent for the Seamsters Local in 


reno, Nevada. 

Q. The same Harry Anderson that was at this 
meeting all day yesterday ? 

A. Yes, sir. I told them that it looked to me 
that the Machinists were trying to claim jurisdic- 
tion of the greasers and washers and other men that 
I felt belonged to the Teamsters Union, due to our 
prior contracts. 

Q. Did vou have any further conversation with 
Mr. Anderson at that time? Did he say anything 
about it? 

A. Yes, he said definitely that the greasers, the 
washers, the hostlers, the tiremen, and the parts 
men belonged to the Teamsters, come under the 
Teamsters’ jurisdiction. 

Q. Did he say anything whether he would permit 
the Machinists to have them under their jurisdic- 
tion, was anything said in regard to that line of 
thought ? 

A. He said, No, he would definitely—the men 
belonged to him and he would represent them and 
we would get into trouble if we negotiated with the 
Machinists signing up these employees. [181] 
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Q. Now, when you say ‘‘these emplovees’’, who 
do you refer to? 

A. Greasers and washers. 

Q. Coming back to your conversation the latter 
part of October just referred to, was anything else 
said by you, in other words, how was the meeting 
left, with any understanding or conversation? What 
was 1t? Just tell us. 

Trial Examiner Myers: Wait a minute, are you 
referring to the meeting that he said took place the 
latter part of September or the beginning of Octo- 
ber? 

My. Callister: Yes, I stated the one in October. 

Q. (By My. Callister) That was the meeting 
with Mr. Anderson and Mr. McShane. 

A. This is the meeting I had in Las Vegas. 

Q. Iam ealling your attention back to that now. 

A. No, the only thing we decided on that, we 
should meet in Reno, Nevada and discuss it here in 
the territory where they were claiming jurisdiction. 

Tria] Examiner Myers: Who suggested that? 

The Witness: I believe suggested that we 
should meet at Reno. I wanted to meet with my 
brother, Howard, and Bob and McShane and Ander- 
son. 

Q. (By Mr. Callister) Mr. Wells, I hand you 
Board Exhibit 8, which is a telegram, and ask vou 
if you ever sent that. 

A. Yes, I sent this. [182] 

Q. I call your specific attention to where it 
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states that you sent this to Mr. McShane at Reno 
and states: 

“You promised at least ten days notice before 
meeting. ”’ 

Did you have a conversation with regard—with 
Mr. McShane at that time, and I now refer to Octo- 
ber, 1944, at Vegas, that he would give you ten days 
notice before a meeting to be held at Reno? 

A. Yes, we were closing down the government 
contracts that we had at Las Vegas and it was 
pretty hard for me to ge away. Evidently when I 
sent this wire I had already scheduled a trip out 
and he wanted to meet with me immediately and 
I asked him and we had a prior agreement that we 
would give each other sufficient time to arrange a 
meeting. 

Q. Now, when was the next time that you met 
with Mr. McShane, if you know, and where and 
when and who was present, or was any of the Union 
Business Agents of the Machinists? 

A. ‘The ext meeting that I recall after our 
meeting in Vegas, I was down in front of the 
Machinists Union office in Las Vegas, Nevada, and 
I talked with Mr. McShane and Mr. Anderson 
briefly. 

Trial Examiner Mvers: When was this, can vou 
fix the date or the approximate date? 

The Witness: I would sav the latter part of 
October or the first part of November. 

Trial Examiner Myers: Was it prior to receipt 
of the [183] telegram from Myr. McShane? 

The Witness: No, it was after that time. 


242 Wells, Inc., a Corporation, vs. 


(Testimony of J. W. Wells.) 

Trial Fxaminer Myers: Because the telegram 
was dated October 30, 1944. 

The Witness: It was after, I am sure, that tele- 
erain was sent. 

‘rial Examiner Myers: Could you tell me about 
how many days after or how many weeks after? 

The Witness: No, I don’t believe I could tell 
you. Whe only thing that I know, it was after our 
meeting in Vegas and prior to our meeting in Reno 
with the Labor Conciliator, so possibly sometine 
during the month of November. 

T talked with Mr. MeShane and Mr. Anderson at 
the time, T believe I was sitting in my car and they 
came out and talked to ine and they said, “* Well, 
what is going to happen about this Reno contract?” 
I told them that mutil they definitely established the 
unit that they intended to represent that I could 
not bargain with them. My. MeShane says, ‘* Well, 
we will have to call in a Labor Conecihator in that 
case. and if we cannot gct together on that basis.” 

T said, ‘‘That is perfectly agreeable with ine if 
you want to call in a Labor Conciliator, you go 
ahead,’’ which he did. 


By Mr. Callister: 

Q. All right, now, what happened after that? 
When did you mect again, if any? [184] 

A. We met with the Labor Conciliator. 

@. When and where? A. Here in Reno. 

). About what time? 

A. he Reno office, J believe in the month of 
December. 
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Q. What was present, Mr. Wells? 

A. Mr. McShane, Mr. Curtin. 

Q. Who is Mr. Cintin? 

A. He was the Concihator sent in from San 
Francisco. 

Q. Who else? 

A. Howard Wells and myself. 

Q. Now, what took place there, what did you sav 
aud what was said by the other people? 

A. The main purpose of the meeting was to 
determine what unit—— 

Mr. Royster: I ask that the answer so far given 
by stricken as not responsive to the question. 

Trial Examiner Myers: Strike out the question. 
The Reporter will read the question to the witness. 

(Question read by the Reporter.) 


A. Well, we met in the office. 
By My. Callister: 
Q. You mean your office of Wells, Inc.? 
A. ‘The office of Wells, Inc., and tried to get 
Mr. Royster: (Interposing) Same objection. 
Trial Examiner Myers: Don’t break in on the 
witness. [185] It is very confusing. Let the witness 
answer and if any part of it vou think should be 
stricken, I will entertain a motion to strike. Don’t 


give us any conclusions. ‘‘Tiied’’ is a conelusion. 
Tell us what was doue and said there, as Mr. Callis- 
ter asked vou. ' 
The Witness: I asked Mr. MeShane to specifi- 
eally tell me the unit that he intended to represent. 
He got ont a pencil and a piece of paper, sitting at 
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the desk, and he says, ‘‘What men do you think we 
should represent, what about these classifications?”’ 
and we talked back and forth with the Concilator 
and Mr. McShane and we were never able nor did 
we ever get from Mr. McShane the unit that he 
intended to represent, even with the Conaliator 
there. 


By My. Callister: 

Q. Mr. Wells, when he stated to you, Mr. Me- 
Shane, ‘‘What men do you want us to represent ?”’ 
what did you say to that, if anvthing? Did you 
make any statement? | 

A. I don’t recall whether [ made any particular 
statement or not. 

Q. What else was said, Mr. Wells, if anything, 
in regard to this unit, do vou recall? 

A. When the meeting adjourned, Mr. McShane 
was supposed to furnish us a copy of the unit he 
intended to represent, along with a copy of a con- 
tract that we asked for, to specifically show—the 
reason we asked for this contract was that we were 
not able to get the unit, eet him to tell us what 
unit he represented. We asked him for a contract, 
so the contract would show, figuring the contract 
would show the unit that he intended to represent. 
He never furnished us that material. 

@. Mr. Wells, when was the first time vou ever 
heard the unit requested that they were going to 
represent ? 

A. Yesterday morning I heard the stipulation by 
the Machinists Union here, was the first time that 
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I had ever heard the unit that they were going to 
represent. 

Mr. Callister: My. Royster, Jo do not know 
whether this is inpproper, Mr. Examiner, I will sub- 
mit it to you and if you want it off the record or 
on, 11 doesn't make any difference to me. I assume 
that the Government or the Board has in their pos- 
session or the Union has, who is present here this 
morning, other authorizations than those which they 
submitted yesterday. In other words, Mr. Wells 
has testified that he saw other authorizations than 
those which are incorporated in what may be termed 
the Loard’s Exhibit 2, which referred to job classi- 
fications of individuals other than mechanics, par- 
ticularly greasers, and I will ask the Union or the 
Government here if they have such anthorizations 
with them. 

Mr. Rovster: I ean look. I believe that we do 
have such authorizations. 

Trial Examiner Mvers: Off the record. [187] 

(Discussion off the record.) 

Trial Examiner Myers: On the record. 

While vou are looking over those papers, Mr. 
Callister, I will ask Mr. Royster to let me have the 
originals of Exhibit 2. I would like to compare them 
with the copies that he submitted and also with the 
payrolls that are in evidence. 

Off the record. 

(Discussion off the 1ecord.) 


Trial Examiner Mvers: On the record. 
Mr. Callister: I wonder if the Reporter would 
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mark these Respondent’s Proposed Exhibits 2(a), 
(b), (ce) and so forth? 
(Thereupon, the documents above referred to 
were marked Respondent’s Exhibits 2(a) 
through (f) inclusive for identification. ) 


Mr. Callister: Myr. Royster, I hand you Respond- 
ent’s Proposed Exhibit 2(a), (b), (ec) 3@@peae 
and (f) and ask you if you will stipulate that they 
are copies of the origmals. 

JT asked Mr. Royster for the originals and ap- 
parently he hasn’t got them and these come from 
his files, so 1 assume they are copies of the originals, 
ave they not, Mr. Apperson? 

Mr. Appevson: J wouldn’t know myself. Maybe 
Mr. Royster [188] would know. 

Mr. Callister: They are from Mr. Royster’s files 
and IT would assume thev are copies. But I assume 
that it would be best to have in the record, that they 
were copies. 

Mr. Royster: The Board will so stipulate. 

My. Callister: And that the names which appear 
thereon are the signatures of the individuals? 

Mr. Royster: Yes. 

By Mr. Callister: 

Q. Myr. Wells, I hand you Respondent’s Exhibits 
2(a) to 2(f) inclusive and ask vou if you recall 
whether the names of those individuals who appear 
thereon were included in the list of authorizations 
whieh you have heretofore testified to were pre- 
sented to you at a meeting bv the Union. Will vou 
look them over carefully and see if those names 
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were included in that group of authorizations you 
have referred to this morning, as best you can re- 
eall? 

A. T couldn't testify that every one of them, but 
I do see two in particular here that were not shown 
to me in Las Vegas. 

@. Would you say the rest were? 

A. I don’t think they were, no. 

Trial Examiner Myers: You do not think any 
of them were? 

The Witness: No, 1 wouldn’t say that. I would 
say the majority were not shown in in Las Vegas. 
By Mr. Callister: 

Q. What I am now asking, Mr. Wells, the [189] 
names that appear on these exhibits, that is Re- 
spondent’s 2(a) to 2(f), inclusive, were those names 
on authorizations of which you have referred to in 
vour conversation this morning? 

Do you understand my question? 

A. No. Let me have it again. 

Q. You recall, Mr. Wells, vou testified previous 
to this recess that von had a conversation in whieh 
Board’s Exhibits 2, that is, similar authorizations 
to those, were presented to vou, which vou looked 
over. You recall that? Thar is-tiein 

@. And vou further stated that vou found that 
there were some names on these lists of authoriza- 
tions that were not meechanies, and vou called that 
to their attention. 

Now, I am askine vou those names that were in 
that list of the ereup that were presented to vou 
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by the Union that morning, are any of them the 
same as which we now refer to as Respondent’s 
Exhibits 2(a) to 2(f), inclusive? In other words, 
were any of the names that appear on these slips 
included in those authorizations that you referred 
to? Have you even seen them before? 

A. Yes. Some of these names appears in the 
group that they showed me at the time when they 
showed the entire group of authorizations that they 
had from employees. 

Q. Now, Mr. Wells, I notice the name of Ray O. 
Falk on [190] Respondent’s Exhibit 2(a). What 
was his job classification June 3, 1944, if you know? 

A. Parts man. 

Trial Examiner Myers: Was his authorization 
shown to you at that meeting, by Mr. McShane or 
Mr. Anderson? 

The Witness: Yes, it was. 

By My. Callister: 

@. I note Mr. Jack Benton’s signature appears 
on this authorization, Respondent’s Exhibit 2()). 
Did you see that at that time? 

A. I don’t believe I saw the one from Benton 
at that time. 

Q. The name of 8. A. Williams, on Respondent’s 
Exhibit 2(¢) ? 

A. I wouldn’t say for too sure about S. A. 
Williams. 

@. What was his job classification June 3rd, the 
date of this exhibit? A. Greaser. 

Q. O. A. Jensen, Exhibit 2(d), what was his 


National Labor Relations Board 249 


CPestimony of J. W. Wells.) 
Job classification, if you know? Well, that is 12/25. 
A. 12/25 he was a ereaser. 
Q. He was a greaser? A. Yes. 
Trial Hxaminer Myers: Was his authorization 
shown to you at that meeting? 
The Witness: No. 


By Mr. Callister: 

@. Dewey A. Lambert, what was his Job [191] 
classification, that is 2(e). 

A. He is a greaser. 

Q. Did vou see that authorization at that time? 

A. No, I don’t believe Lambert’s was there. 

Q. Now I show you O. A. Richer. What was his 
Job classification at that time? 

A. Superintendent of maintenance, 

@. Did you see his authorization at that time? 

A. I don’t think they showed it to me at that 
time. 

Mr. Callister: I would like to have these intro- 
duced, if I may, Mr. Examiner. 

Mr. Royster: No objection from the Board. 

Mr. Apperson: No objection from the Machin- 
ists. 

Trial Examiner Mevers: There being no objee- 
tion, the papers are received in evidence and I will 
ask the Reporter to please mark them Respondent’s 
Exhibit 2(a) through and including 2(f). 

(The documents heretofore marked Resvond- 
ent’s Exhibits Nos. 2(a) through a(t). ineli- 
sive, for identification, were reeeiyed in 
evidence. ) 
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By Mr. Callister: 

Q. Now, Myr. Wells, coming back to your con- 
versation that you referred to with the Union in 
respect to these authorizations, as. I recall, you 
stated that in that hst or group you noticed other 
than mechanics in the authorizations. [192] 

A. Yes. 

Q. And that is the time that vou called that to 
their attention, is that it? 

A. ‘That 1s correct. 

Mz. Callister: You may cross examine. 


Cross Ixamination 

By My. Royster: 

Q. What office do you hold in Wells Cargo, My. 
Wells? A. President. 

Q. Now, you mentioned that both you and Mr. 
McShane 

Trial Examiner Myers: Before you on that, I 
just want to clear up about that Wells Cargo. Who 
are the other officers of that operation? Are they 
your brothers? 

The Witness: Yes, similarly the stockholders 
and officers of both corporations are almost identi- 
eal. 


Trial Examiner Myers: ‘That is to say that vour 
brothers Howard and Robert are also stockholders 
and offcers of the Wells Cargo? 

The Witness: That is correct. 

Trial Examiner Myers: And the three of von 
own all the stock or approximately all the stock? 

The Witness: I would say the majority of stock. 
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Trial KMxaminer Myers: Of both corporations ? 

The Witness: Both corporations. 

Trial Examiner Myers: <All right. | am sorry to 
break [193], in. 

By My. Royster: 

Q. Yon mentioned that you and Mr. Mefsnane 
both traveled about a good bit and there was some 
difficulty in meeting. Did vou ever offer to meet 
with Mr. McShane at a time when he stated he was 
unable to mect with vou? 

A. Yes, I recall one time we had a meeting 
scheduled and he was going to be gone for some 
thirty days, he told me, I believe it was some trouble 
or some work that he had to do somewhere in Ari- 
zona, I believe Morenci, Arizona. 

Q. When was this tentative meeting scheduled ? 

A. I don’t know, that was possibly in July, June 
or July. 

Q. When was the arrangement for the meeting 
made ? 

A. I reeall that I had a conversation with Mr. 
MeShane and told him that I would be available. 
He told me that he wouldn’t be available. | can't 
tie any specific dates to this, but he told me he 
wouldn’t be available, he had to go to Arizona, but 
Glen Anderson would be out to see me. 

Q. What was it proposed that vou discuss at this 
meeting, for what purpose was the meeting to he 
held? 

A. I believe they wanted to tall about the Reno 
oneration. 


252 Wells, Inc., a Corporation, vs. 


(Testimony of J. W. Wells.) 

Q. About securing recognition from Wells, Inc., 
for machinists ? A. I believe so. 

Q. Now, Mr. Wells, you stated that Wells, Ine. 
is under [19+] contract with the International 
Brotherhood of Teamsters. 

A. Well, yes, sir. 

@. Do you have a copy of that contract with 
you? A. No, I don’t at the present time. 

Q. Could you get it for us? 

A. I believe we can. 

Myr. Callister: We will be happy to give you a 
eopy. Mr. Royster. 

By My. Royster: 

@. When did you first discuss with Mv. Harry 
Anderson, representative of the Teamsters, any 
question involving the greasers? 

A. I talked to him two or three times about 11, 
last fall, I would say from during the months of 
October and November. 

Q. That was after the time when you saw names 
of mieasers on Respondent’s Exhibit 2? 

A. Yes, that is correct. 

Q. Mr. Wells, do you have knowledge of a Form 
10 recently filed with the Regional War Labor 
Board in San Francisco affecting wages of some of 
your employees in the Reno shop? 

A. JY am not familiar with it, no. 

®. Can you tell me who, if anyone, in your 
organization wowd be familiar with such a doeu- 
ment if it were filed? 
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A. JT think my brother Howard would probably 
be able to tell you that. 

Q. Do vou recall in the conversation with Mr. 
McShane at [195] Las Vegas on a date which he 
testified as October 5, 1944, and which I believe you 
placed in early October or late September, that 
after examining the authorizations which he then 
presented to you, vou said: ‘‘ Hell, yvou’ve got every- 
body on here but me!’?? A. hat is correct. 

Q. Now, is it correct to say, Mr. Wells, that 
after talking to Myr. Harry Anderson last October 
or November, you feel that the washers, greasers, 
tiremen, come within the jurisdiction of the Team- 
stevs Union and not the jurisdiction of the 
Machinists? 

A. Well, I don’t know, I still feei there is some 
question. I don’t know who really does claim juris- 
diction of them. 

Q. Now, you testified that in a meeting of 
December 22nd, 1944, that Mr. MeShane took a 
piece of paper and in the discussion of the unit 
wrote down what he considered to be the bargaining 
unit. 

A. No, he didn’t write down, he wouldn’t give 
us the bargaining unit. He was trying to determine 
a classification. He-was trying to switch some classi- 
fications around, but he didn’t put anything down 
in writing, because that was just exactly what I was 
after, for him to put it down in writing. 

Q. I show vou Board’s Exhibit 6, Mr. Wells, 
and ask if vou recognize it. 


¢ 
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A. I sure do. [196] 

@. What is it? 

A. It is a copy of the contract between Wells 
Cargo, Inc. and Machinists Local of Las Vegas, 
Nevada. 

Q. Is it the contract that was signed May 16, 
1944% A. That is correct. 

Q. Now, do you recall in the meeting at Las 
Vegas in October, 1944, that a copy of this contract 
was used in vow discussions ? 

A. Possibly a copy of it was used in our diseus- 
sions, yes. 

Q. Do you recall that Mr. McShane at that 
time told you that the Union desired to represent at 
Reno the same classifications of employees as it 
represented under this contract at Las Vegas? 

A. No, I don’t recall. 

Q. Do you recall a discussion of the wages of 
Machinist Diesel Specialist? 

A. I think we talked some about wages, possibly 
about Diesel Specialist wages. 

Q. Do you not recall that you objected to having 
any such classification established in vour Reno 
operation ? A. Possibly I did, ves. 

@. Do vou have a recollection as to it? 

A. No, I wouldn’t say that I had. 

Q. Do you recall at that meeting that in dis- 
cussing the terms of an agreement or in vour 
discussions, that you objected [197] to paying over- 
time pay after 40 hom's or after 8 hours? 

A. No, I couldn’t say. The only thing that T 
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know, that we did have a general discussion regard- 
ing the contract. 

Q. You had a general discussion, did you not, 
with regard to wages, hours and working conditions 
of the emplovees in the Reno sho}? 

A. No, 1 couldn’t say that, no. 

Q. Well, vou said you had a general discussion 
of a contract. Will you tell us what your diseussicn 
pertained to? 

A. Yes, | immediately, after he presented this 
to me, he said, ‘1 would like to have the same 
contract we have at Las Vegas at Reno.’’ I imme- 
diately said, *‘ Well, before I can accept or look at 
any contract, vou will have to tell me the unit that 
you are bargaining for.’’ This came under specific 
instructions from my Attorney, that I could not 
bargain if I didn’t want to get into a jurisdictional 
dispute until he told me the unit that he intended 
to bargain for. 

Q. Then he told you what unit, did he not? 

PereNo, sil. 

Q. Didn't he say it was the same unit as repre- 
sented by the Union at Las Vegas? 

a NO, SIT. 

Q. Now, you testified, if I recall correctly, that 
upon seeing the names of employees whom you knew 
to be greasers affixed. to the authorizations shown 
to vou on October Sth or [198] about October 5th, 
that vou commented about that. 

A. Yes, I said, ‘I think you got everybody in 
here but me.”’ 
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Q. That was the extent of your comment? 

A. No, I don’t think so. I told him that I think 
he had othex men in there besides the men that 
would come under the jurisdiction of the Machin- 
ists, my Version of it. 

Q. Well, now, did you tell him particularly what 
men you had reference to? 

A. No, I don’t think I did. 


Q. Mr. Wells, do you know of your own knowl- 
edge whether or not there has ever been a petition 
filed by the Union here with the National Labor 
Relations Board seeking certifications as bargain- 
ing representative for the group of employees in 
the Reno shop? 

A. IJ think my attorney could answer that bet- 
her. 

@. The question is, Do vou know of your own 
knowledge ? Deo leone 

@. In your operation under the contract that 
vou have with the Teamsters 


Trial Examiner Myers: Have you got a contract 
at the present time with the Teamsters? 

The Witness: Yes, we have at the present time 
a contract. 


By Mr. Royster: 

Q. I think I will reserve my further questions 
until T can see a copy of that contract. [199] 

My. Callister: I will see if we can get you a copy 
right away. I imagine we will finish before noon. 
J will send someone over there. 
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Trial Examiner Myers: We will. take a short 
recess. 
(Short recess. ) 


Trial Examiner Myers: On the record. 


By Mr. Royster: 

Q. Mr. Wells, did you sign a contract with the 
Operating Engineers covering operations that vou 
had in Mills Meld, California? 

A. No, I didn’t sign a contract. 

Q. Did vour company sign such a contract? 

Trial Examiner Myers: Which companv is that? 


By Mr. Royster: 

Q. Wells, ine. 

A. I couldn't testify one way or the other, I 
didn’t see it. 

@. You are President of Wells, Inc.? 

Pw tnat is correct. 

Q. Don't vou know whether Wells, Inc. has or 
has not signed such a contract? 

peo, | do not. 

Q. Do you know whether or not Wells, Inc., has 
ever signed a contract with the Teamsters covering 
operations at Luning, Nevada? 

- A. Yes, I believe we have a contract there. 

Q. It is true, is it not, that contract covered 
mechanics as [200] well as teamsters? 

A. At one time it did. yes. 

Q. And vou were not greatly concerned about 
the jurisdictional aspects of that contract, were 
you? 


258 Wells, Inc., a Corporation, vs. 


(Testimony of J. W. Wells.) 

A. <At that time, as I recall, the AF of L Ma- 
chinists Union was not a member of the affiliated 
labor organization. 

Mr. Callister: What do you mean by that? 

Trial Examiner Myers: I guess he means that 
at that time the International Association of Ma- 
chinists was not affiliated with the American Fede- 
ration of Labor. 

Mr. Callister: That is what I want the record 
to show. 

The Witness: That is correct. 

By Mr. Royster: 

@. Was that the consideration which impelled 
you to sign such a contract without complaint? 

A. Well, I think we were rather new in the 
game of contracts and so forth at that time. 

Trial Examiner Myers: Did you negotiate a 
contract? 

The Witness: Yes, I had something to do with 
nie, 

Tria] Examiner Myers: Who else had something 
to do with it? 

The Witness: Howard Wells. 

‘Trial Examiner Myers: Who did the most of 
the negotiating ? 

The Witness: J would sav Howard Wells did 
most of the negotiating on that. [201] 

Trial Examiner Myers: Who negotiated the 
contract with the Teamsters for the emplovees at 
Reno? 

The Witness: That is done by the Nevada Motor 
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Transport Association, it is a joint contract, we all 
participate, all the carriers. 

Trial Examiner Mvers: You mean it is a master 
contract ? 

The Witness: A master contract: yes, sin. 

Trial Examiner Myers: And vou are a member 
of this Association? 

The Witness: Yes, sir. 

Trial Examiner Myers: When - sav vou are a 
member, IT mean Wells, Ine. 

The Witness: ‘That 1s correct. 

Mi. Royster: { am afraid I have no further 
questions except on the contract. 

Tiial Examiner Mvers: And it has not arrived 
vet ? 

Mr. Callister: Are vou through? 

Mr. Rovster: Up to this point. 

Mr. Callister: Is it agreeable with the Examiner 
that I examine? 

Trial Examiner Myers: I was going to ask Mr. 
Apperson if he had any questions. 

Mr. Apperson: No questions. 

Trial Examiner Myers: Do you have any objec- 
tions to Mr. Callister going ahead with his redirect? 

Mr. Rovster: I have none. 


Redirect Examination 
By Mr. Callister: 

Q. Mr. Wells, vour attention has been called to 
the Luning contract in which the machinists were 
a part of it and von stated, as | recall, that thev 
were a part at one time, is that Tight? 
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A. That the machinists were a part of the con- 
tract ? 

Q. Yes, of the Teamsters contract at Luning. 

A. No, the mechanics were under the jurisdiction 
of the Teamsters. 

Q. I see. 

On your Luning ecoutract today are they still 
under the jurisdiction of the Teamsters, that is, a 
part of the Teamsters’ contract, do you know? 

A. No, the Teamsters Union withdrew there. I 
don’t know just quite how to phrase it, but they 
withdrew their jurisdiction over the men at Luning. 

Q. What men? 

A. The mechanies, when the two, when the 
Machinists Union came back into the AF of L, that 
is my understanding. 

Q. Now, do you know whether or not the tire- 
men, greasers and washers were part of that con- 
tract at Luning or not? 

A. Yes, sir, they were. 

Q. Do you know whether—put it this way: 

Who has jurisdiction, or do you have a contract 
with the [203] Teamsters at Luning that incorpo- 
yates the tiremen, greasers and washers at this 
time? 

A. JI am quite sure that they are ineluded at 
the present time. 

®. In other words, when the machinists were 
taken out of the contract, that is the mechanics, the 
tiremen and greasers and washers did not go with 
the mechanics to the Machinists, is that right? 
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A. No, that is right.- 

Q. Now, Mr. Wells, I am going to show you 
Respondent’s Exhibit 1, and vou notice a date on 
there of December 18, 1944. Could you tell me 
whether the meeting you had with the Concilitator 
at which Mr. MeShane was present was prior or 
subsequent to December 18, which is shown there 
on Exhibit 1, Respondent’s? 

A. I believe the meeting was December 22nd, 
which would make it subsequent to December 18th. 
Q. Have you ever seen that petition before? 

A. Not until yesterday. 

Q. Mr. Wells, did you ever receive any corres- 
pondence or any information from either the War 
Labor Board or the Conciliation Division of the 
Department of Labor that your matter had been 
certified to the War Labor Board as a dispute? 

A. No, it was never a dispute case. 

Q. Did you ever hear from the Department of 
Conciliation, [204] did you ever hear from any 
Commission of Conciliation of the Department of 
Labor subsequent to your meeting vou referred to 
of December 22, 1944, in regard to this matter? In 
other words, did vou hear from them again after 
December 22nd? A. No, we did not. 

Q. Did vou ever have another conversation with 
the Unions or anyone regarding this matter at your 
Reno operation regarding the machinists, after your 
meeting of December 22nd, 1944? 

A. No, t have had no further conversations, to 
my knowledge. 
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My. Callister: That is all. 

‘Trial Examiner Myers: What do you suggest 
now, gentlemen ? 

Mr. Royster: I have nothing to suggest, Mr. 
Hxaminer, but to wait for the arrival of the con- 
tract. 

Mr. Callister: That is agreeable, Mv. Examiner. 

Trial Examiner Myers: You may step down. 

(Witness excused. ) 


Trial Examiner Myers: We will take a short 
recess. 
(Short recess. ) 


Trial Examiner Myers: Will you take the stand 
please, Mr. Wells. 


J. W. WELLS 
resumed the stand and testified further as follows: 


Trial Examiner Myers: Have you any further 
questions, Mr. Royster? 

Mr. Royster: Yes, I have, Mv. Examiner. 

Trial Examiner Myers: Will you kindly wre 
ceed. 

Reeross Examination 

Q. (By Mr. Royster) Mr. Wells, I show you 
purports to be a collective bargaining contract. Will 
you tell me the parties to that contract ? 

Trial Examiner Myers: Is it a contract? 

Mr. Callister: JT will be happy to stipulate that 
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that is a contract, it is a copy but it is a copy of the 
original dated the Ist day of October, 1944, between 
the Teamsters Union and tlis Respondent, Wells, 
Ine., together with other transportation companies 
in this area, which is commonly referred to as a 
master agreement which was negotiated by the As- 
sociation of which Wells, Inc., is a part. 

My. Royster: I accept that stipulation, Aly. Ex- 
aimimer. 

Trial Examiner Myers: And vou, fx. Apperson ? 

Mi. Apperson: I do. 

Q. (By Mr. Royster) Mr. Wells, can you tell 
me the date that this agreement was signed? 

A. The 26th day of October, 1944. 

Q. Can you tell me what unit of employees it 
covers ? 

A. No, i cannot. It doesn’t state the unit that 
it covers. 

Trial Examiner Myers: Who signed that con- 
tract? [206] 

The Witness: Harley A. Harmon, Manager, 
Nevada Motor Transport Association. 

Trial Examiner Myers: Signed on behalf of 
Wells, Ine. ? 

The Witness: Yes. 

Q. (By Mr. Royster) Can you tell me if there 
is any reference in that contract to greasers or 
tiremen ? 

Mr. Callister: We will stipulate there is not. 
We will stipulate that the contract only refers to 
line drivers. 
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Tyial Examiner Myers: Do you accept that, Mr. 
Royster ? 

Mi. Royster: Yes. 

Mr. Apperson: It is accepted. 

@. (By Mr. Royster) Does that contract, Mr. 
Wells, provide as a condition of employment that 
the workers which come within its provisions be 
members of the Teamsters Union? 

Mr. Callister: We will so stipulate that it does. 

Mr. Royster: That is agreeable. 

Mir. Apperson: Agreeable. 

Trial Examimer Myers: You accept the stipu- 
lation ? 

Mr. Royster: We accept the stipulation. 

Trial Examiner Myers, and you, Mr. Apperson ? 

Mr. Apperson: Yes. 

Q. (By Mr. Royster) Has Wells, Ine. ever 
been requested by the Teamsters Union to discharge 
any greaser, tireman, or washer for failure to ob- 
tain or maintain membership in the Teamsters. 
Union? [207] 

Myr. Callister: What operation? 

Mi. Royster: At Reno. 

A. JI can’t answer that. One of my brothers 
could probably answer that better. The Reno man- 
ager, I would say, could. 

Trial Examiner Myers: Who handles the Jabor 
relations for Wells, Inc., for Reno? 

The Witness: Mr. Bob Wells would handle that. 


ee) 


i would come under his supervision. 
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Trial Ixaminer Myers: That is for the Reno 
Division ? 

The Witness: Yes, sir. 

Trial Hxeminer Myers: Reno Division is the 
same as the Reno plant? 

The Witness: Yes, sir. 

Trial Examiner Myers: Has he always handled 
the labor relations for the Reno plant? 

The Witness: Yes, he is Manager of the Reno 
operation and he handles the employees. He has 
jurisdiction of the trueks and equipment working 
out of here. 

Trial Examiner Myers: When was Wells, [ne., 
first formed? 

The Witness: 1936. 

Trial Examiner Myers: Regarding this contract 
that you just were discussing, when does that con- 
tract expire? 

The Witness: October. ‘‘This agreement shall 
be in effect on and after October Ist, 1944, and re- 
main in foree and effect until October Ist, 1945, and 
shall thereafter automatically [208] renew from 
year to vear except that in case of either party de- 
siring to change or terminate... will submit their 
nomee thifty days in writing...” 

My. Callister: It is a year contract with the 
automatic renewal clause. 

Mr. Royster: No further questions. 

Trial Examiner Myers: Mir. Apperson? 

Mr. Apperscu: No questions. 


wy ONT Ne 2 Niarpaaea. AYA SVQ MG6 ) 
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Mr. Callister: I have, My. Examiner. 


Redirect Examination 

Q. (By Mr. Callister) Mr. Wells, when you 
refer to Mr. Bob Wells having charge of labor rela- 
tions, is that subject to your supervision and so 
forth? A. Yes, that is correct. 

Q. Who signs the contracts for your labor rela- 
tions, in other words? A. 1 dor 

Q. Mr. Wells, f hand you herewith what is pur- 
ported to be an agreement dated the 3rd day of 
July, 1943, between Weils, Inc., and the Teamsters 
Union, signed by yourself and H. A. Anderson, and 
ask you if you have seen that before. 

A. Yes, sir, I have. 

Q. And that is a contract affecting what opera- 
tion, Mi. Wells? [209] 

A. his is affecting our Luning operation of 
Wells, Ine. 

@. Mr. Wells, will vou tell us what job e¢lassifi- 
cations this Luning contract affects? 

A. Mechanics, grease monkeys. drivers on small 
trucks, helpers and dumpers. 

Q. Jn other words, Mr. Wells, at your Luning 
operation your contract provides that the Team- 
sters, which is the same in Reno, Mr. Harty Ander- 
son, has jurisdiction of your grease monkeys, is 
that right? Ae What is cormtect. 

@. Can you tell me who has jurisdiction of vour 
grease monkeys 11 Reno, if vou know? 

A. Well, I am a little confused myself. 1 don’t 
know cxactly who has jurisdiction, whether the 
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Machinists are going to claim them or the ‘Neam- 
sters are going to claim them. That is what 1 he- 
jieve the purpose of one of these things is, to deter- 
mine the unit of who represents what menu. In 
their contract the Teamsters don’t call for jurisdic- 
tion of the grease men. 

Q. Now, you are referring to the contract in 
operation between the Teamsters and yourself ? 

A. “That is correct. The Machinists are ont 
signing up the grease men to belong to their union. 
We have another contract here that is in operation 
at Luning, Nevada, and the ‘Teamsters claim juris- 
diction there. [210] 

Trial Examiner Myers: You are referring to the 
Julv, 1948, contract ? 

The Witness: At Luning, Nevada, ves, sir. 

Q. By Mr. Calhster) Asa matter of fact, they 
do have jurisdiction, that is the contract is entered 
into with them in which the greasers are a part of 
it, is that not correct ? A. That is correct. 

Q@. Now, is this the same contract—I am now re- 
ferring to Luning—that you stated previously in 
your testimony that vou had a contract covering 
your mechanics as well as the greasers and team- 
sters, is that correct? Is this the same operation? 

T will put it this wav, My. Wells—previously, this 
morning you testified at Luning at one time your 
Teainsters contract included mechanies, you re- 
member? ie) What is correct: 


Q. Then after the Machinists came back into the 
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AY of L, the mechanics were taken out of the con- 
tract, you so testified, did you not? 

A, That is corec: 

Q. Was that the same operation as this opera- 
tion at Luning which I have shown you the contract 
dated the 3rd day of July, 1948, in which now the 
ereasers continue to remain in the contract? 

A. That is correct. [211] 

Q. So f assume that what transpired was that 
first you had a contract at Luning covering your 
mechanics, greasers, monkeys, what they call grease 
monkeys, and line drivers and then the Machinists 
came and took jurisdiction of the mechantes, but 
left the greasers with the Teamsters, is that right? 

A. At least the ‘Teamsters gave up jurisdiction 
of the mechanies. 

Q. But not the grease monkeys? 

A. That is right. 

Q. Now, i think you stated you had a conversa- 
tion with My. Anderson in regard to grease mon- 
keys. You asked him what his position was, is that 
right? AS) Whaiis conrect: 

Q. What did he tell you? 

A. Told me that the jurisdiction of the Team- 
sters Union were grease monkeys, parts men, dock 
helpers, tire men, washrack men, I believe that is 
essentially the main part. 

Q. In respect to vour Reno operation, up to this 
time have you ever recognized any labor organiza- 
tion as representing vour grease monkevs, as they 
are termed, washers or greasers, or tiremen? 
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A. No, I don’t believe we ever have. 

Mr. Callister: That is all. 

Mr. Royster: That is all. [212] 

Trial Examiner Mvers: You are excused. Thank 
you very much. 


(Witness excused. ) 


Mr. Callister: Now, Mr. Royster, you stated you 
want to have Mr. Howard Wells retura, beeause 
you said you want to submit information with re- 
gard to a Form 10. 

Mr. Royster: Your questioning of Mr. Joe Wells 
made it unnecessary for me to ask My. Howard 
Wells any questions. The point I had in mind has 
been covered. 

Mr. Callister: So there will be no question 
about it, in the Reno operation no Form 10 has 
ever been filed for the Reno operation. I think you 
had that question in mind and we have him here to 
testify 1f you so desire. 

Trial Examiner Myers: Will you call your next 
witness, please? 

Mr. Callister: We have nothing further, Mr. 
Examiner, we rest. 

Trial Examiner Myers: Has the Union any wit- 
nesses it wishes to call? 

Mr. Apperson: No further witnesses. 

Trial Examiner Myers: Have vou ans rebuital 
Witnesses, Mr. Royster, whem vou wish to eall? 

My. Royster: Mr. Callister has a deeument 
which he heoneht here en my veanest and ! would 
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like to take a look at it first and then I can answer 
that question. [213] 
Trial Examiner Myers: Very. well, we will take 
a short recess while Mr. Royster examines the docu- 
ment. 
(Short recess.) 


Trial Examiner Myers: On the record. 
Mr. Royster: Mr. Benton. 


JACK BENTON, 


a witness recalled by and behalf of the National 
Labor Relations Board, having been previously duly 
sworn, was examined and testified as follows: 


Direct Exanination 


Q. (By Mr. Royster) You are the same Jack 
Benton who testified yesterday at this proeceding? 

A. Yes, sir. 

Q. Mr. Benton, you testified concerning your 
discharge by Wells, Ine., on January 31, 1945.. Did 
you receive what is known as a release at the time 
or subsequent to your discharge? 

A. Yes, sir. 

Trial Examiner Myers: You mean an availabil- 
ity certificate ? 

The Witness: It is a separation slp. T think 
they call it, or something like that. 

Q. (By Mr. Royster) Ts that the type of slip 
that you take to the United States Employment 
Scrviece Offies ? A. Yes, sir. [214] 
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CVestimony of Jack Benton.) 

Q. Do vou recall what was written on the slip 
when it was given to vou by Wells, Inc. ? 

A. Yes, sir. 

Q. Will vou tell us what was written on it? 

Mr. Callister: Just a minute. Objected to on the 
ground that it is not the best evidence. We should 
have the slip. 

Mr. Royster: I will call upon you to produce it. 

The Witness: They have a copy. 

Myr. Callister: We will withdraw our objection. 
You may proceed. 

Tvial Examiner Myers: Will the Reporter 
please read the question to the witness? 

(Question read by the Reporter.) 


A. Discharge for lack of cooperation. 

Mr. Royster: That is all. 

Trial Examiner Myers: Any questions, Mr. Cal- 
lister ? 

Cross Examination 
By Mr. Callister: 

Q. Myr. Benton, did you make any protest to the 
Company when vou read that on your discharge 
slip ? 

A. No, sir, because I was discharged, I deserved 
at 

Q. You did deseive it? 

A. If it was I was discharged, and that is the 
kind of slip J wanted. 

Q. That is the kind vou wanted? 

A. I never resigned. J was discharged. [215] 

Q. You know that there are other reasons why 
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(Testimony of Jack Benton.) 

you were discharged, in addition to the fact that 

vou would come to the shop 
Myr. Royster: (Interposing) Just a minute, Mr. 

Callister. 


Mr. Callister: Let me finish and then you may 
make your objection. 

Q. (By Mr. Callister) Myr. Benton, is it not 
true that you had been warned several times about 
dvinking on the job, is that not correct? 

A. I never drank on the job. 

@. You never were warned? 

A. No, sir, I never drank on the job. 

Trial Hxaminer Myers: Will vou answer the 
question ? 

The Witness: No, J never. 

Trial Examiner Myers: Any questions, Mr. 
Apperson ? 

Mr. Apperson: No questicns. 

Trial Examiner Myers: <Any redirect? 

Mr. Royster: No questions. 

Trial Examiner Myers: You are excused. 

Mr. Callister: Mr. Benton, just a moment, 
please, Just one more question. 

Q. (By My. Callister) My. Benton, do you ever 
recall coming down to the Wells, Tne. just prior to 
your discharge after you had been drinking rather 
heavily, or drinking, and [216] starting to cause a 
rumpus around the place? 

A. I don’t recall it, no. 

Q. You wouldn’t say you didn’t would you? 

i> | did not. 
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Q. You didn’t do it? A. No. 

mr Callister: That is all. 

Mr. Royster: That is all. 

Trial Examiner Myers: You are excused, sir. 
Thank you. 


(Witness excused.) 


Mr. Royster: Now, My. Examiner, I understand 
it 1s agreeable to counsel—— 

Mr. Callister: (Interposing) As to that, I am 
going to object on materiality, but I will stipulate 
that is the Constitution and By-Laws of the Ma- 
ehinists Union, of course. 

Mr. Rovster: Well, I offer the Constitution of 
the Grand Lodge, District and Local Lodges of the 
International Association of Machinists in evidence 
for the purpose of showing the jurisdiction claimed 
by the International Association of Machinists as 
shown on pages V through X of that decument. 

(Thereupon, the document above referred to 
was marked Board’s Exlibit No. 9 for iden- 
tification. ) 


Myr. Callister: Well now, Mr. Examiner, we ob- 
ject to the introduction of the same, but we will 
explain our objection. [217j 

Trial Examiner Myers: Proceed. 

Mr. Callister: We will stipulate the: this is 
the Constitution of the International Association of 
Machinists. That is not our objection. We object 
to it for the purpose for which it is introduced on 
the ground that the same is immaterial, incompetent 
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and irrelevant. We think that any union may take 
jurisdiction of anything they want. For ilustra- 
tion, the Teamsters take jurisdiction of office work- 
ers and everything else different from what their 
primary object was, but the question here 1s not 
what they can do, but what did they dc. We think 
the mere fact they have jurisdiction of everybody 
is not binding on the facts in the case and is there- 
fore immaterial, incompetent and irrelevant. 

Mr. Royster: The purpose of offering it is of 
course to bring into sharper definition the unit set 
forth in the contract between Wells, Cargo, Ine. 
and the International Association of Machinists 
covering the operation at Las Vegas, and the Exam- 
iner will recall that there has been testimony that 
a copy of that Las Yegas contract was shown to 
the respondent here and used, or attempted to be 
used at any rate, as a basis for negotiating a con- 
tract covering the Reno operation. 

Mr. Callister: Mv. Royster, I do not get your 
pomt. There is no question that the Alachimists 
Union ean do as they [218] please and get anyone 
in that they want. You have stipulated here in 
open hearing that the union appropriate for the 
purpose of ecllective bargaining is only mechanics. 
Now, what bearing this can have on it I do not 
sec, and we have alveady limited Jurisdiction of the 
Machinists in this particular case because we have 
stipulated that the unit here should only be meeh- 
anics. 

Mr. Royster: Well, to be a little more precise 
about it, perhaps we haven't limited their juris- 
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diction, we liave agred as to what constitutes the 
approprinte bargaining in the Reno shop. 

My. Callister: That is right, they have jurisdic- 
tion over every trade in the world, but that is not 
matemal to ns. | think the Machinists may come 
in and be bargaining agent of the Teamsters, if the 
Teamsters so designate them. 

Trial Examiner Myers: I will overrule the objec- 
tion and receive the book in evidence and ask the 
Reporter to mark it Board’s Exhibit No. 9. 

(The document heretofore marked Board’s 
Exhibit No. 9 for identification was received 
in evidence.) 


Mr. Royster: Mr. Examiner, an executed copy 
of Board’s Exhibit 6 was placed in evidence. 

Trial Examiner Myers: Is that the contract? 

Mr. Royster: That is the contract. Mr. McShane 
has arranged for the preparation of copies of that 
instrument to [219] give to the Reporter. I under- 
stand that he expects them to be finished about noon 
and when they are completed I would lke permis- 
sion now to put in two of the copies and withdraw 
the executed original. 

Trial Examiner Mvers: Very well, you may do 
so, there being no objection. 

Have vou anv further rebuttal ? 

Mr. Royster: No further rebuttal. 

Trial Examiner Myers: No other witnesses vou 
want to call, no other evidence vou want to submit 2 

Mr. Royster: No, sir. 

Mr. Callister: My. Examiner, this is a matter 
that I am a little in doubt as to, but I am going to 
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ask the question anyway, if you will bear with me 
and give me your indulgence. 


Trial Examiner Myers: Certainly. 


Mr. Callister: In the complaint 

Trial Examiner Myers: What paragraph, sir? 

Mr, Callister: JI am referring to paragraph 4. 
It reads that: 

‘“All mechanics, mechanic helpers and ereasers 
employed by the Respondent at its shop in Reno, 
Nevada constitute a unit appropriate for the pur- 
poses of collective bargaining.” 


Now, apparently without anv question the Union 
has given the Board information to base this allega- 
tion on. I do not [220] notice it in the charge. I do 
not know whether it is within the rules and regula- 
tions of procedure here to find out who gave that 
information to the Board. We are concerned with 
it, frankly, because testimony here of the Union has 
been consistently that they had a unit defined dif- 
ferent from that which appears in paragraph 4 
and the reason I am concerned is this, Mr. Exam- 
iner: is the fact that this thing is serious. In other 
words, my potnt being that when information is 
given to government agencies it should be realized 
that it is important and should be correct. 

Now, I think that we are entitled to know. T may 
not be, but that is our thought, and I ask the ques- 
tion, Are we not entitled to know who gave this 
information to the Board? It shouldn’t be privi- 
leged because it is set forth in their complaint. Tf 
it is the Union, which I assume it is, I would like 
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tou know how they can testify here one thing and 
then give certain information of another. 

Ts that error that the greasers are in here, or 
is it based upon information given to the Board? 

Mr. Royster: Jt happens that I am not at all 
adverse to giving Mr. Callister that information. L 
do not believe he is entitled to 1t, I do not belicve 
he is entitled to go behind the complaint and divulge 
these reasons other than by examination of wit- 
nesses, why certain allegations may appear in the 
complaint. As a maiter of fact, the complaint may 
make [221] any number of allegations which the 
Board may fail to substantiate. 

Trial Examiner Myers: Do you want to give him 
the information ? 

Mr, Rovster: I would be glad to. 

Trial Examiner Myers: On or off the record? 

My. Callister: On the record. 

Mr. Rovster: I talked first to Mr. McKay, Dusi- 
ness Representative of the International Associa- 
tion of Machinists. 

Mr, Callister: Who has testified in this hearing? 

Mr. Royster: That is right, and he supplied me 
with certain designations which are in evidence as 
Board’s Exhibit 2(a) through (i), I believe. Then 
Mr, Callister, you furnished our office with a pay- 
roll, with several payrolls. I took these designations 
and compared them with the payrolls, and finding 
that some of the designations were from greasers, I 
assumed that the Union contemplated including 
ereasers in its appropriate unit, and when I drew 
the complaint I so phrased it. 
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Mr. Callister: Well, then, you have never had 
a discussion with any of the Business Representa- 
tives of the Machinists in which they contended they 
represented the greasers? 

Mr. Royster: Well, now, that is a little bit diff- 
enlt to answer. They have told me that they do 
represent ereasers. [222] They admit them to mem- 
bership and do represent them for purposes of 
collective bargaining. 

Mr. Callister: And did in this case? 

Mr. Royster: Well, they haven’t represented 
anyone for purposes of collective bargaining. 

Mr. Callister: They attempted to, of course. 

Mr. Royster: ‘The testimony in the record shows 
that. 

My. Callister: Witat is ali I avant: 

Mr. Royster: It shows that they did. 

After the drawing of the complaint, I talked to 
Mr. Apperson, Grand Lodge Representative of the 
Internation Association of Machinists. and he told 
me that he did not understand that greasers should 
be included in the unit. 

My. Callister: What is Mr. Apperson? 

Mr. Apperson: Grand Lodge Representative. 

Mr. Callister: But you did not ‘participate in 
negotiations at all, did you, Mr. Apperson ? 

Mr. Apperson: No. 

Mr. Callister: That is all I have, Mr. Examiner. 
J thank vou, and I thank Mr. Royster for that 
information. 

Trial Examiner Myers: Have vou any other wit- 
nesses you wish to eall? 
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Mr. Callister: [I may have just one question 
further. 
Mr, Wells, I just have two questions, if I may. 
Trial Examiner Myers: Which Mr. Wells? [223] 
Mr, Callister: Joe Wells. 
rial Examiner Sivers: Off the record. 
(Discussion off the record.) 


@rial Kxaminer Myers: On the record. 

Ma. Callister: We will forget all of it except one 
question, there is one thing I did not clear np in Mv. 
Wells* examination. 


J. W. WELLS 


a witness recalled by and on behalf of the Respond- 
ent, having been previously duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 


Q. (By Mr. Callister) This is the same J. W. 
Wells who heretofore testified, is that correct? 

A. Yes. 

Q. Mr. Wells, who has complete charge or super- 
vision of all labor relations in your organization of 
mVells, Ine? ms) lode. 

Q. Do vou permit anyone to negotiate labor con- 
tracts without either vou being present ov your 
approval ? 

ie iNO, J do not. 

Mr. Callister: That is all. 
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(Testimony of J. W. Wells.) 
Mr. Royster: No questions at all. 
Trial Examiner Myers: You are excused. Thank 
you. 
(Witness excused.) [224] 


Trial Examiner Myers: Have you any other 
witnesses ? 

Mr. Callister: J have none, Mr. Examiner. 

Trial Examiner Myers: Mr. Apperson? 

Mi. Apperson: No other witnesses. 

Trial Examiner Myers: Mr. Royster? 

Mr. Royster: No other witnesses, Mr. Examiner. 

Trial Examimer Myers: Have you any other evi- 
dence you wish to submit, Mr. Callister? 

Mr. Callister: No, I do not. 

Trial Examiner Myers: Muy. Apperson, any other 
evidence you wish to submit? 

Mr. Apperson: No, I have not. 

Trial Examiner Myers: Mr. Royster? 

Myr. Rovster: No other evidence, Mr. Examiner. 

Trial Examiner Myers: Very well. any motions, 
ventlemen ? 

Mr. Royster: I wish to move at this time, Mr. 

xaminer, to conform the pleadings to the proof 
in the matters of names, dates, places, and to vari- 
ance In material matters. 

Trial Examiner Myers: Anv objection? 

Mr. Callister: I may say this, Mv. Examiner, it 
is not specific, so indefinite, I don’t know what he is 
referring to. I assume this is ordinarily done in 
these types of hearings. My point is I think it is 
so iidefinite J think it is objectionable on the ground. 
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Trial Examiner Myers: It is just as Mr. Royster 
savs, Just to correct typographical errors. 

Any objection ? 

My. Callister: No, and I imagine in order to be 
in the same situation I will make the same motion. 

Trial Examiner Myers: He said for the plead- 
ings. ‘The motion is granted witheut objection. 

Any other motions? 

Mr. Royster: My. Examiner, I also move to 
strike from paragraph IV of the complaint the 
classification ‘‘ereasers”’. 

Trial Examiner Mvers: Any objection? 

Mr, Callister: Yes, there is, Mr. Examiner. J 
object to it on the ground that there is already 
proof that claim was made for greasers in this unit 
and that there is no basis or reason to strike out 
matters that now appear to not conform to their 
theory of the case. 

Tria] Examiner Myers: Well, IE will deny the 
motion. 

Any other motions, Mr. Royster ? 

My. Royster: No further motions, Mr. Examiner. 

Trial Examiner Myers: Have you any motions. 
Mr. Apperson ? 

Mr, Apperson: No motions, Mr. Examiner. 

Trial Examiner Mvers: Have you any motions, 
Mr. Callister ? 

Mr. Callister: No, t have not. Except this, Mr. 
Examiner, [226] whether it became a part of this 
pleading or not, and_I will have to submit that to 
you for your decision, in view of what has tran- 
Spired here—no, I withdraw that, because as I un- 
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derstand it vou do not now—Mr. Royster, that is, 
the Board, does not contend that the Machinists 
claim greasers in the unit any more because we have 
stipulated the unit, so that takes care of what I 
had in mind. 

iiiet 1s allmighawe: 

Trial Examiner Myers: Very well. 

Will you proceed with your oral argument, Mr. 
Royster? 


ORAL ARGUMENT ON BEHALF OF THE 
NATIONAL LABOR RELATIONS BOARD 


Mr. Royster: I will address mvself first, Mr. 
Examiner, to the 8(5) aspect of this case. You will 
recall that the testimony of the Board’s witnesses 
set forth a meeting on May 16, 1944, at Las Vegas 
or near Las Vegas, Nevada, with Mr. J. W. Wells, 
who has testified that he is in charge of labor rela- 
tions for Wells, Inc. and that all labor agreements 
must either be negotiated by him or with his ap- 
proval. At that time the Union represented to Mr. 
Wells that it represented a majority of the em- 
ployees in the shop at Reno, Nevada and suggested 
that a contract be signed covering the employees 
and offered as a basis for discussion the contract 
which had just been signed covering the Las Vegas 
operation. 

Now, the testimony of the Board's witnesses is 
that at that time there was no question hy Mr. Wells 
that the [227] Union represented a majority of 
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those employees or the fact they were seeking to 
represent employees in an appropriate bargaiming 
unit. Myr. Wells, did, however, not enter into an 
agreement with them at that time and the meeting 
closed with, | think the inferenee is permissible, 
with the general understanding that these negotia- 
tions would resume at a later date. 

Now, Mr. MeShane testified that during the en- 
suing months he made attempts to get in touch—— 

Trial Examiner Myers: Instead of reviewing the 
entire testimony, just confine vourself to what your 
eontentions are. 

My. Royster: AJl right. 

The contention of the Board is that on May 16, 
1944, the Union represented a majority of the em- 
ployees of the Respondent in its Reno shop in an 
appropriate unit and that at that time there was in 
effect a refusal to bargain which has been kerne 
out by the following events: 

That Mr. Wells did not in good faith at that time 
intend to bargain with the majority representative 
of the employees in their appropriate unit in his 
Reno shop, and that at no time since that date has 
he evidenced a willingness so to do. 

Now, there has been testimony which the Exam- 
iner will recall about the numerous attempts to have 
meetings. On [228] October 5, 1944. again the 
Board contends, and a check of the designations 
submitted under Board’s Exhibit 2(a) through (lk) 
against the appropriate payroll records will show 
that the Union did, on Octobér 5, 1944, represent a 
majority of the employees in the Reno shop, and in 
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fact Mr. Wells, upon looking at these designations, 
said, ‘Hell! You’ve got everybody on there but 
me.” 

Now, again, the unit does not appear to have 
been in dispute. Mr. Wells said that he noticed 
on one of the designations the name of Falk and 
that Falk was a greaser. Now, it happeis, and the 
payrolls will show, that My. Falk was not employed 
by Wells, Inc. at that time, his employment having 
ceased some time during the summer. Although 
Mr. Wells said that he was somewhat disturbed 
by the finding that the Union was signing up greas- 
ers, he did not confide to the Union that he thought 
perhaps they were exceeding their jurisdiction or 
that to attempt to bargain for the greasers might 
lead to a jurisdictional dispute with the Teamsters, 
but it does appear that he thereafter counseled 
with the Teamsters’ representative here in Reno 
and even after that counseling he testified he is still 
unsure Whether greasers come within the jurisdic- 
tion of the Machinists or the Teamsters. 

The meeting of October 5th again resulted in no 
agreement. There was a discussion of wages. Mr. 
Wells objected, [229] according to the testimony of 
the Board witnesses, to establishing a classification 
of Diesel Machinist Speciahst at the Wells shop. 
ffe objected to the overtime provisions in the prof- 
fered agreement and the meeting closed with an 
understanding or an agreement, according to Mr. 
McShane, that negotiations would be resumed in 
approximately ten days. Well, there was no meet- 
ing within ten days or thirty days, and the Union 


L= 


National Labor Relations Board 285 


called in a Conciliator. The testimony will be re- 
called that the Coneiliater went to the Company’s 
office and that he was unable to arrange a mecting 
at that time. 

Finally, however, on December 22, 19-4, the Con- 
ciliator and the representative of the Union and 
Mr. Joe Wells, Mr. Howard Wells, met in the offiee 
in Reno. 

My. MeShane testified that at {he outset cf the 
meeting, to my recollection, the question of the har- 
eaming unit was raised and that Mr. MeShane 
stated that the bargaining unit had not changed. 
that it was still the same unit that they claimed 
to represent in October and was to inelude all 
mechanies, mechanic helpers and apprentices in the 
engine shop, I suppose you might term it, and the 
hody shop. It dees not appear, according to the 
testimony of the board’s witnesses, that there was, 
during the early portion of this meeting, anv ques- 
tion raised with respect to the representative status 
of the Union among the employees in the unit which 
[230] it claimed appropriate. However, as the 
meeting progressed, Mr. Howard Wells left and 
then Mr. Joe Wells left and were absent from 
the meeting for some considerable period of time. 
When they returned, one of them announced, I have 
forgotten which one, that he had talked to some of 
the employees in the shop and that some of them 
did not want the Union to represent them and that 
therefore he thought there should be an election. 

Now, Mz. Examiner, that is the first time that 
the Company raised the question of majority, since 
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it had been shown the designations on October 5th, 
and I submit that it was too late for the Respond- 
ent then to claim that the Union did not represent 
a majority, because prior to that time it had entered 
into negotiations concerning wages, hours and work- 
ing conditions which had for their natural result 
the signing of a collective bargaining agreement. 

The interrogation of the employees by the Wells 
Brothers, which one of them I have forgotten, is of 
course a violation of Section 8(1) of the Act. The 
Employees have the right to be free from any 
interrogation under Section 8(1) or restraint or 
coercion. 

Now, also during this meeting of December 22nd, 
there was discussion of Jack Benton, or the testi- 
mony is that the Respondent attributed the union 
membership in the shop to the activities of Jack 
Benton. There is no testimony but that Jack [231] 
Benton was an efficient employee, and I submit the 
faet that he received periodic and substantial wage 
increases as persuasive of the conclusion that he 
vas a good and valuable employee. He did make 
the mistake, however, of wearing a union button 
around the shop; he did make the mistake in a con- 
versation with Bob Wells of sticking up for unions; 
he further made the mistake of protesting the ex- 
clusion of McKay from the shop when a representa- 
tive of the Teamsters, according to Benton’s testi- 
mony, was pernutted free access. And so, without 
warning, on the 31st of January, 1945, he found 
himself separated from the payroll. 

Now, [I have touched just the high spots in the 


National Labor Relations Bourd 287 


evidence, Mr. Examiner, but I think it all adds up 
to three conclusions: 


1. That the Respondent has interfered with, 
restrained and coerced its employees in the exercise 
of their rights under Section 7 of the Act; 


2, That it discharged Jack Benton because of his 
union membership and activity on behalf of the 
Union; and 


3. That it has refused and does now refuse to 


bargain with the majority representative of its 
employees in an appropriate bargaining wit. 


Trial Examiner Myers: Mr. Callister. 


ORAL ARGUMENT ON BEHALF 
OF THE RESPONDENT 


Mr. Callister: Af. Examiner, Mr. Royster, and 
Ma. Apperson. ft think that the Board here has, tue 
last two days, [£232] by the introduction of certain 
documents as exhibits, definitely shown a situation 
different from what their witnesses have attempted 
here to testify to and certainly it has gone against 
the Board’s contention. For illustration, they con- 
tend that on May 16th that when they completed 
the Wells Cargo contract that Ma. Wells agreed 
upon certain provisions of the contract, and vet 
the Union, by their exhibit of a letter dated August 
Sth, 1944, states that ‘‘We will submit proef te 
vou of our representation. ”’ 

Now, I have been in the labor practice for the 
past ten vears and it 1s common knowledge that 
gentlemen who have represented the union and who 
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have testified here are experts in thei business; 
they know all the angles; they know more than the 
average emplover about labor relations in the way 
of negotiating contracts, and I cannot belteve that 
any labor organizer or representative is going to 
take the position that after he starts negotiating a 
contract he is gomeg to submit proof that he repre- 
sents them. That is not done. | 

Now, we come to the meetings subsequent to the 
August time in which we have the Union getting 
these authorizations. Now, the Government has con- 
tended that a unit was described on May 16th and 
at subsequent times, and yet all through this pro- 
ceeding. all through this period of time from May 
16 to past December of 1944, we had this Union, the 
Machinists still getting greasers, tiremen, even 
shovel operators in [233] their Union as represent- 
ing them as a unit. They would not get these in- 
dividuals to have the Machinists represent them if 
they did not have in mind that they were going 
to be a part of the unit. That is not done. 

Now, it is inconceivable to me that any reason- 
able group of men can contend that there has been 
aumt agreed upon previously to yesterday morning, 
in view of the documents here introduced. I eall 
your attention to that exhibit Respondent’s 1, which 
shows the date of December 18th, where the Union, 
the Machinists, sends another petition out in which 
they are designated the bargaining agency. Never 
in my experience, and I have negotiated many con- 
tracts, have I ever seen a situation where a union 
is contending that I have entered into an agreement 
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or recognized them and then gone out and got a 
petition. That isn’t done. Particularly is it not 
done in getting individuals different from the unit 
which they have contended they have already ayreed 
upon. That is not sense in my judgment, and [I 
think that the documents, Mr. Examiner, here def- 
initely prove a contention opposite from what the 
Government is now proceeding to attempt to have 
this Examiner rely upon. 


Now, we even have an authorization from Mr. 
Jansen, who testified here as a greaser, was a 
greaser on December 25th. Certainly that is evi- 
dence enough that a unit had never been agreed 
upon because Mr. Wells definitely testified [234] 
and there is no contradiction in the evidence here. 
he did never recognize anybody for greasers and 
they attempted to put greasers and other units in 
there. 


Now, we know this, Mr. Examiner: that the 
Teamsters, and it is common knowledge, ordinarily 
takes in greasers, washers, tiremen and so forth. 
Mr. Wells knew that it was in his contract at 
Luning. He knew Teamsters claimed that. It is 
only natural, he did the natural thing in finding 
out if the Teamsters were going to claim the ereasers 
and helpers. He didn’t want a jurisdictional dis- 
pute. That is what he was trying to avoid becanse 
he knew immediately after talking to Mr. Anderson 
if he had gone ahead and recognized the Machinists 
for the greasers he was in trouble. Mr. Anderson 
was here at this hearing vesterday and I am eon- 
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vineed had the situation not been as it was, he 
would have come in here and protested. 

Trial Examine: Myers: Well, at that meeting 
of December 22nd, the Company had already entered 
into an agreement with the Teamsters covering the 
ereasers, did they not, or just line drivers? 

Mr. Callister: Just line drivers. That was a 
master contract, but the Luning contract shows that 
there were greasers. But the contract at Reno was 
only line drivers. 

LT would like to come to M1. Benton’s testimony 
and his situation, which ties into this other. I am 
convineed that [235] Mr. Benton who, in his job 
classification was not a part of this unit but which 
had been stipulated here was a foreman, who did 
hive, who did fire, and who without any question 
under the interpretations of this Act which we are 
confronted with today eould bind the Company. 
T am further convinved, and I have so advised 
Wells, I think any lawver would, that a foreman 
such as My. Benton, participating as he did in get- 
ting men to join a particular union, would ereate 
an unfair labor practice on the part of this com- 
pany as far as the Teamsters are coneerned. In 
other words, the Teamsters in my judeinent have 
ample proof here today to file an unfair labor prac- 
tice charge against this company beeause of the ae- 
tivities of Benton. How the Goverment cau cone 
in and say that we have discharged Mr. Benton 
because of union activities, showing that that is 
unfair labor practice, I cannot understand. As a 
matter of faet, [ have advised every client I have 
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{hat their foremen should not participate for or 
against any union because they bind them. particu- 
larly if there is another union organizing or having 
amything to do with it. ‘That is the case here. 
Now, to have this company charged with an 
unfair labor practice because of Benton’s activities 
in this case certainly is inconsistent in my judgment 
beeause we are absolutely lable and open, wide 
open, as against a charge by the Teamsters because 
there is no contradiction here that Mr. Benton [236] 
by his mfluence as a foreman, we know that if a 
foreman belongs to a union, has a right to hire 
and fire, he can influence the men either to join 
or not to Join, and the minute he even expresses his 
opinion the men would be afraid of not being pro- 
moted or not being given the proper type of job 
will do what that foreman says, and I think there 
is evidence here that the Teamsters, if they wanted 
1o file charges against us, could do so in a minute. 
So, in summary, I may say this to you, Mr. 
Examiner: in view of what has taken place here 
there are only two conclusions to draw. I am not 
going into details under the evidence. Mr. Wells 
certainly never did agree to the unit. By the evi- 
dence of the Union’s activities, they did not them- 
selves. And secondly, Mr. Benton could never claiin 
he has been wronged by this Company. As a matter 
of fact, I think the Company should |e chastised 
and should he reprimanded for its neghgence in not 
discharging him. If I had known about it, I cer- 
tainly would have advised the Commany to dis- 
charge any foreman who is for or against any labor 
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organization. He must be neutral because he is the 
Company’s agent, and I think the Company did 
more than they should have done by keeping Mr. 
Benton on as long as they did. That is not the 
basis for the discharge. The fact remains Mr. 
Benton testified he did not want to be foreman any 
longer, I assume because he thought he couldn’t 
participate in union activities. Certainly [237] they 
have a right to have him laid off if he does not 
want the job classification they desire him to have; 
they have a right to do what they please. 

There is one other point I think we must reason 
from the facts here and that is this: n my ten years 
experience and particularly the last two vears I 
have had contact with this tvpe of situation. I am 
a member of the War Labor Board at Denver. I 
have contact with the Conciliation Division and it’s 
fundamental that a Conciliator of the Department 
of Labor, when he comes into a controversy, if the 
union has been recognized, even though they have 
both agreed to one provision he immediately cer- 
tifies it as a dispute. I have never seen it other- 
wise. In this case, and we further know that the 
War Labor Board will not determine jurisdictional 
disputes, that. is why they are not certified to the 
War Labor Board where there is a question as to 
jurisdiction. We, as the War Labor Board, will 
not take jurisdiction of it because we cannot deter- 
mine the unit, we cannot determine who has the 
right to represent them, we refer tt back to this 
Board. 

Now for that reason I am convinced that from 
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the activities of the Coneiliator himself in not doing 
anvthine further with it, not certifying it to the 
War Labor Board, is prima facie evidence that he 
was convinced that no wnt was agreed to, that no 
designation of a representative had been agreed 
to by the Company, because if it had been, if there 
had been a [238] representative here designated, 
if there was a dispute, then he was certainly negli- 
gent in not certifying it and I know Mr. Curtin and 
he does not do those things. 

Trial Examiner Mvers: It is undisputed that the 
Company did not recognize the Machinists here as 
the representative of anybody, is it not? 

Mr. Callister: That is our position. We did not 
recognize them. My position 1s that had the company 
recognized them as a collective bargaining agency, 
if Mr. Curtin was convineed of that, he would have 
certified it without any question because I think 
that is prima facie evidence that if a Conciliator 
comes in, certainly he does that one thing. Now, 
knowing conciliators as I do, if you reeall, I asked 
Mr. McShane I think it was if he had given Mr. 
Curtin, the Conciliator, the proposed contract that 
he had submitted to the Wells. No. Something va- 
heard of. I have never seen a conciliator come into 
a meeting yet that he does not sav “ All visht, whet 
have you agreed upon? What is vour proposal? 
What is it all about?”’ He didn’t get that here. ° 

Second, and then I am through, Mr. Examiner: 
never in my experience have I ever seen a labor 
organization claiming to represent the men without 
giving at some stage of the proceedings a contract 


X 
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that fits the operation or fits the situation that they 
have in mind. In other words, the contract they 
claim to have proposed to Mr. Wells has Diesel 
Mechanic, [240] which has nothing to do with it, 
has nothing about bodybuilders, has nothing about 
the assistants to bodybuilders, so that I think there 
is only one conclusion to draw, My. Examiner, and 
that is as far as Wells, Inc. is coneerned that they 
have never recognized the union because the unit 
was hever agreed npon and certainly ! do not see 
how you ean bargain with a labor organization with- 
out first knowing the group you are bargaining for; 
and secondly, there has certainly been no unfair 
Jabor practices upon the part of this Company in 
respect to discrimination or disparaging a union 
and in respect to their contact toward Mr. Benton, 
because Mr. Benton certainly has put this company 
in a position where the Teamsters can lodge a charge 
with this Board against them hecause there is no 
question that Mr. Benton was actively partici- 
pating. 

Thank you. [ appreciate your indulgence, Mr. 
Examiner, and your courtesy durme this hearing. 
Thank you, Mr. Royster, for vour gentlemanly con- 
duct, and you, Mr. Apperson. 

Trial Examiner Myers: Do you wish to say any- 
thing, Mr. Apperson ? 

Mr. Apperson: No, not at this time. 

Trial Examiner Myers: Mr. Royster? 

Mv. Royster: TI would Itke to touch very briefly 
on one or two points. The first, Mr. Examiner, is 
this: that the fact that the Union secured desig- 
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nations from greasers, one [240] of which | beheve 
Mr. Callister stated is dated on the 25th of De- 
cember, 1944, is of no particular materiality here. 
It is true we get confused perhaps when we talk 
about bargaining units. Ordinarily in the parlance 
of the Board a bargaining unit is one which the 
soard can force an employer to bargain with respect 
to. Now, an unrepresented emplovee may not 
properly be meluded in a particular bargaining 
unit but that does not mean that he must refrain 
from designating a labor organization to represent 
him. Nor does it mean that the labor organization 
may not go to the employer and say, ‘‘See here, we 
represent this group of employees. True, they da 
not come within what might be termed an appro- 
priate bargaining unit. True, we may not perhaps 
through the offices of the National Labor Relations 
Board force them to bargain with us on behalf of 
these employees, but we represent them and we want 
to bargain for them.”’ 

Now, as to Jack Benton: the Respondent of 
course does not contend that Benton was discharged 
for his union activity, although the Board does. 
The point there is as I understand it, this: 

A supervisory emplovee of course binds the com- 
pany, but not in all circumstances. The Board has 
found, and I believe will continue to find that 
isolated union activity on the part of a supervisor 
which is contrary to the established poliev of the 
company, of which the emplovees have full knew!- 
edge, is [241] not such conduct as is attributable 
to the emplover. 
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Now, there is a case which bears very closely 
to that point, Houston Shipbuilding Case, ‘pub- 
lished in volume 56 of our Reports. I am sorry I 
do not know the case number. Now, again, a super- 
visory employee is not barred by the Act in engaging 
in union activity per se. It is only when he carries 
with him in his union actions the force and the pres- 
tige and the power of the employer that such activity 
is frowned upon. In this situation, and by that I 
mean the Wells, Inc. case, the attitude of the Wells 
company toward the International Association of 
Machinists was well known, [ believe the testimony 
will show that it opposed the Machinists in its bar- 
gaining efforts, that slighting remarks were made 
to Benton at least about the fact that he wore a 
union button; the business agent was barred from 
the shop, so no employee would gather from the 
fact. that Benton was a union member and Shop 
Steward that that met with the approval of the 
Company. Quite the contrary. 

There is a case which is quite similar to this 
in that respect, the Muskegon Dock and Fuel Com- 
pany case reported in volume 58, and again I do 
not know the case number and it is my recollection 
that the Soss Manufacturing case, which is a more 
celebrated decision, also holds to the same theory, 
that the supervisory employee may be dischareed— 
if a supervisory employee under eertain eiteum- 
stances is discharged for engaging [242] in union 
activities, such discharge is in violation of Section 
8(8) of the Act. 

Mr. Callister: I may say in answer to that. when 
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a man has power, which Mr. Benton himself so 
testified, to discharge and hire without reference 
to the company and employees knew that and he 
actually had done that, certainly it cannot be said 
that he comes within, and I am familiar with the 
eases Mr. Royster cites, and there is no question 
as to his interpretation of the law im that respect— 
however, certainly I do not see how it can be said 
that Mr. Benton’s case comes within that, because 
I am here to say definitely in my judgment that wa 
this an unfair labor practice on the part of the 
Teamsters for the activities of Benton m trying to 
get these men to join the Machinists as against 
the Teamsters, I think without any question we 
would have an unfair labor charge sustained 
against us. 

Trial Examiner Myers: What do you want me 
to do, make a finding in this case? 

Mr. Callister: No, but I am arguing I do not 
see the Government can blow hot and cold. In other 
words, Mr. Benton without any question, as a super- 
visor or with the right to hire and fire, binds the 
company and I think as a matter of fact if the 
Company ever permits men of his job classification 
to participate they are opening themselves wide 
open, so I do not think thev applied the eases 
you have. That is all T [248] have. 

Trial Examiner Myers: Anybody else? 

Mr. Royster: Nothing for the Board. 

Trial Examiner Myers: Anything else you gen- 
tlemen want to take up with me before I declare 
the hearing closed ? 
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Mr. Callister: I may have one question. Do you 
desire any briefs to assist you? 

Trial Examiner Myers: That is up to you. Do 
you wish to file a brief? 

Mr. Callister: J would like this reservation if 
T may, Mr. Examiner: I would like to have the 
time usually granted to Respondents to file, and in 
the event I do not, I will let you know within the 
next five days, whether I desire to or not, but ! 
would like to have the customary time to do so. 

Trial Examiner Myers: All ight. Anybody 
else wish to file a brief? 

Mr. Royster: The Board will not file a brief. 

Mr. Callister: I may say this, My. Examiner, if 
I can be of assistance to the Board, [ will think it 
over and if ‘I can I will be glad to. I know how 


some briefs are treated on the Labor Board, many 


? 
times we get them and they go in the waste basket, 
they are not necessary. I want to be of assistance, 
not just for the purpose of writing one. 

Trial Examiner Myers: I can assure you I will 
be pleased to receive a brief and [ will read it. [244] 

Mr, Callister: JI am referring to myself. I have 
received them many times myself and many times 
when we feel there is no necessity to get one, many 
times I have told them I did not want to get one, 
beeause I did not think it was necessary. 

Trial Examiner Myers: The issues are pretty 
well defined here. 

Anything else you gentlemen want to take up 
with me before I eall the hearing closed? 

Mr. Royster: Yes, My. Examiner, this comes at 
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an awkward place in the record, but JI have over- 
lvooked—— 

Mr. Callister: (Interposing) Can T he of assis- 
tance in stipulation ? 

Mr. Royster: Yes. Board’s Exhibit 4, yesterday 
I asked Mr. Callister if he would be prepared to 
tell me which, if any, of the emplovees listed on the 
payroll were terminated between December 15th and 
December 22nd and if there were any hirings during 
that period among the shop employees. 

Mr. Callister: I obtained that information. I 
neglected to give it to vou. Iam sorry. ‘There was 
only one employee whose designation changed, Mr. 
Jackomiet, who went into the Army prior to De- 
cember 22, 1944. 

Mr. Rovster: Mr. Chairman, I have this stipula- 
tion to propose: It is hereby stipulated among 
counsel for the Respondent, representative of the 
Union and counsel for the Board that Board’s Ex- 
hibit 4 is an accurate list of the emplovees [245] of 
Wells, Inc. as of December 22, 19-44. 

Mr. Callister: We will so stipulate. 

Trial Examiner Myers: You, Mr. Royster? 

Mr. Royster: I do so stipulate. 

Trial Examiner Mvers: You, Mr. Apperson ? 

Mr. Apperson: The Machinists so stipulate. 

Trial Examiner Myers: Is there anything else to 
take up before I declare the hearing clesed ? 

Since there is nothing further. I will declare the 
hearing closed. 

(Whereupon. at 1:50 o'clock p.m., Saturday, 
August 25th, 1945, the hearing in the above- 
entitled matter was closed.) [246] 
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Before the 
National Labor Relations Board 
Case No. 20-C-1306 
In the Matter of: 
WELLS, INC., 


and 


INTERNATIONAL ASSOCIATION OF MA- 
CHINISTS 


Reno, Nevada 
August 24, 25, 1945 


BOARD EXHIBIT No. 2(a) 
Authorization 


. do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent, in all matters pertaining 
to wages and working conditions. 


Date, 10-4, 1944. 
/s/ KB. J. STAATS 


Witness: 
/s/ MELVIN JAKOMIET 


———— 


BOARD EXHIBIT No. 2(b) 
Authorization 


it do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent, in all matters pertaining 
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to wages and working conditions. 


Date, October 4, 1944 
/s/ RALPH MUDGE 


Witness: 
MELVIN JAKOMIET 


BOARD EXHIBIT No. 2(c) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent, in all matters pertaining 
to wages and working conditions. 

Date, Sept. 30, 1944. 

/s/ FREEMOND L. REED 


Witness: 
/s/ GHO. FE. McK AY 


BOARD EXHIBIT No. 2(d) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent, in all matters pertaining 
to wages and working conditions. 

Date, Aug. 10, 1944. 

/s/ R. O. GAROUTTE 


Witness: 
/s/ GEO. E. McK AY 
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BOARD EXHIBIT No. 2(e) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent, in all matters pertaining 
to wages and working conditions. 

Date, 6-3, 1944. 


/s/ GKO. W. PALMER 
Witness: 
/s/ GEO E. McK AY 


BOARD EXHIBIT No. 2(f) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
Sole bargaining agent, In all matters. pertaining 
to wages and working conditions. 


Date, 6-3, 1944. 


/s/ R. H. WILSON 
Witness: 
/s/ GHO. E. McKAY 


BOARD EXHIBIT No. 2(¢) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
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sole bargaining agent, in all matters pertaining 
to wages and working conditions. 
Date, June 3, 1944. 
/s/ B.S. CASINELLA 
Witness: 
GEO. E. McKAY 
BOARD EXHIBIT No. 2(h) 
Authorization 
I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent. in all matters pertaining 
to wages and working conditions. 
Date, June 3, 1944. 
/s/ RUDY ZAYAS 
Witness : 
/3/ GEO. E. McK AY 


BOARD EXHIBIT No. 2(j) 


Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining agent. in all matters pertaining 
to wages and working conditions. 


Date, June 3, 1944. 
/s/ MELVIN JAKOMIET 


Witness: 
/3/ GHO. FE. McKAY 
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BOARD EXHIBIT No. 2(j) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining Agent, in all matters pertaining 
to wages and working conditions. 


Date, June 3, 1944. 


/8/ ORAN ELLIS 
Witness : 
/s/ GEO. E. McK AY 


BOARD EXHIBIT No. 2(k) 


Authorization 


1 do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining Agent, in all matters pertaining 
to wages and working conditions. 


Date, June 3, 1944. 


/e/ CHAS. HAVERLAND 
Witness: 


/8/ GHO. E. McKAY 


[Endorsed]: Admitted Aug. 24, 1945. 
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BOARD EXHIBIT No. 3 
Reno Shop employees on payroll 
period ending May 15, 1944: 

Name Classification 
BP GITOT. eee Shop Sup’t. 
MON ww Foreman 
OS 0 Mechanic 
0 0 Mechanic 
Pe remand «ww... eee Mechanic 
MAlINeT .. 0... ee ee ee Mechanic 
PMS cc eee ee Mechanic 
Waco ...................+-..-..... Mechanic 
ca SARIS are a Mechanic 
OMPOTAUG@CNS «2.2... ee ee eee Greaser 
MMMPUCOIIICL 2... ee ee eee ae Greaser 
a0 Greaser 
MOM? 2... SONG Se Greaser 
MATING .. 2... ee ee eee eee Greaser 
[0 eile Ce Tireman 


No changes in the personnel of this shop on May 
16, 1944. 


Reno Shop employees on payroll 
period ending September 30, 1944: 


Name Classification 
Me ICHCY 2... ee Shop Sup’t. 
Mere emt .... 1... cee wees Foreman 
Beeroomell| ow... ee eee ee Mechanie 
Sa Mechanic 


IE ie | Mechanic 
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Naine Classification 
ihe ©, Gavotte ....2..4. 2 Mechanic 
CO. M. McBride ...................-. + Ste 
Wo. Reed .:..... 25005 ee Mechanie 
Eid Staats .0ec.5..04.. 506 eer Mechanie¢ 
Rt. Wedel 23.25. 0614550546 Mechanic 
he 016 )) Mechanic 
M. Jackomiet ..................... oo Helper 
D. Lamabert .........2...0...55... Greaser 
RR. Midee . oon... sa eka. ee Greaser 
R. J. Kelly 2.0 ..000....0.4 err Greaser 
Re Reisheck 42505. 388656. ee Tireman 


No changes in the personnel of this shop during 
period of October 1st to October 5th, 1944. 


(Received Aug. 20, 1945, N.L.B.) 
. (In Ev) 
[Endorsed]: Admitted Aug. 24, 1945. 


BOARD EXHIBIT No. 4 
WELLS, INC. 


HKmployees and Classifications—12/15/44 
Reno Division 


JoOoW . Wells’) 2. seca ne. ee rr President 
1G ay ene cll eee rR Vice President 
lt Well Gis... uae Ay eee Reno Manager 
es Woell@ss’ 22: .qieke cee ee Secty-Treas. 
Gok; Richer 2.44954. eee Maint. Supt. 
Hi sapinatiec . . occa: ..oe ee Shop Supt. 


JG. Bentotn: . .i. sds eee Shop Foreman 
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Mme NGM ee eee Foreman 
MCAT Uh wc ee ee roreman 
Mee. Ve olienbeck ...... 00... eee Foreman 
MOT iatich ee ee ee Foreman 
ETSY | Foreman 
eee Tispatcher 
oe LEO Dispatcher 
MmeleeOIWan ............. Ae Parts) Man 
eeieeamidolph ............... Ass’t. Secty-Treas. 
BOMEMPOIIIAD «0... 2. ee ee eee Bookkeeper 
J. JO, 0c Payroll Glenk 
 [L ONGh Billine Clerk 
PIII 6 ee ee eee Stenoerapher 
PS ees Safety & Ins. 
0 Sr Mechanic 
MMCOIRTICC 6 eee Mechanie 
OCD SI a Mechanic 
POM ets... ... oa ...-..-........ . Mochani¢ 
ML, UG Co Mechanic 
Meme eon ........................., Mechanic 
Pamper mMctadden ..................Meeh. Helper 
SS Crveaser 
tee emicConmell) .... 6... eee Greaser 
STU ME MEIOS . 00. ec ee ee eee Driver 
TTS Jo SLO Cer Driver 
eNO gen... se ee ee ee pees Driver 
22 I res Driver 
BUMPS eee ete eae Driver 
UUPMMNTICE 25. kc cee ate aee Driver 
MUEIMINGVIS 1.0.0... eee e eee eteee Driver 
MP I@CMPONSOD 2... ee eee eee ct eee Driver 
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EE iRetteter ..........2.. 0. Driver 
Md Sandberg ............0:..255) enn Driver 
R. W. Selby .....:...-.52.. 55) Driver 
wack Stokes .....0.0e.00es-07 4s Driver 
Ted Thomas .........2.+.-25-2) «. nnn Driver 
Joe Yturraspe .......5-5 2. 7a 


Luning Division 


QO. J. Van Winkle ................ = Supt. 
C. TST ams cOi «2. sauna i Foreman 
W. F. Rose ....0..0.05.0.. 7. eer Greaser 
R. E. Doubles ...................) rr Driver 
Bruee M. Gould .........0........ Driver 
Jip we, Motland . 5.2. . 2.6 ees oer Driver 
Geo. B. Jackson ........0.e0see0ce0e++e ++) DEIVER 
Geo. O. Wheatley ............+.+.7 nnn Driver 
Joe Wilhams ........0...0.35 «+. oer Driver 


EH, C, Anderson .....ss)¢652 rr Supt. 
H. C, Millard @........13 02) ee Foreman 
M. C. Wignall .......2.4..+.)3 ee Foreman 
Edna Morris .............++.....) Clerk 
Pred Walker ...............5...:5 Greaser 
ReOobee .. tec: +. 42a eee er Greaser 
Geo. enmett .. 4 2.:454- eecevet so Driver 
Ralph Wiowit .... ss. ..¢2..6.2.0. 00 Driver 
Jee Hetheock ....0eesee 6. 5. Driver 
George Lostra ...\.4 as. 09 eee Driver 
Gri. Romine ......)26..-) 79 Driver 
HE, Hi. Stevenson ................... ee Driver 


[Endorsed]: Admitted Aug. 24, 1945. 
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BOARD EXHIBIT No. 5 


Reno, Nevada 
August 8, 1944 


Subj: Labor Agreement 
Mr. Joe Wells 
Wells Cargo 
Las Vegas, Nev. 


Dear Sir: 

This communication serves as notice that Lodge 
#801, International Association of Machinists, 
Reno, Nevada represents the Mechanics employed 
by you in both of your Reno shops, and hereby 
request that vou meet with our Representatives for 
the purpose of negotiating an agreement between 
your Company and Lodge #801, covering the em- 
ployees performing work coming under the jurisdic- 
tion of the International Association of Machinists. 

All of the above-mentioned employces are repre- 
sented by Lodge #801 and we will submit proof 
of this representation at the first meeting with you. 

J was informed by Mr. Howard Wells, of vour 
Company that vou would not be in Reno for some 
time to come, but that your duties would require 
your presence in Las Vegas, and suggested that I 
contact you in regards to this matter, as vou are 
the only one who has authority to decide matters 
of this kind. 

I talked to some of your mechanies and it is 
my opinion that it will be to the best interests of 
all concerned to have this agreement signed as soon 
as possible. 
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In view of your inability to come to Reno, I will 
mect you in Las Vegas, at your earliest convenience, 
if you can meet me Monday or Tuesday of next 
week at Las Vegas, advise by mail, to T. HE. Me- 
Shane, 1115 Sierra St., Reno, Nevada, c/o Geo. H. 
McKay, Secretary Lodge #801, LA. of M. 


Yours truly, 
T. E. McSHANE, G. L. R. 
International Asso. of Ma- 
chinists. 


[Endorsed]: Admitted Aug. 24, 1945, 


BOARD EXHIBIT No. 6 


AGREEMENT 


This agreement entered into this 15th day of 
May, 1944 by and between Wells Cargo, Inc. on 
their Defense Plant Corporation-Basic Magnesium 
Incorporated ore haul, party of the first part, here- 
inafter referred to as the company, and the Loeal 
Lodge #845, I. A. of M., Las Vegas, Nev., party 
of the second part, hereinafter referred to as the 
Union, Witnesseth: 


It is hereby agreed that all of the provisions of 
this agreement, as described and contained in the 
following articles and sections thereof, shall be bind- 
ing upon the parties signatory hereto, and shall be 
observed and enforced by both the company and the 
Union. , 
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RELIC T I. 
Section A 
The company recognizes the Union as the sole 
collective bargaining agency for all employees per- 
forming work which comes under the jurisdiction 
Ojetlie |), As of M. 


Section b—Machinists Jurisdiction 

The Company recognizes the jurisdiction of the 
Machinists as that contained in the Constitution of 
the International Association of Machinists, effec- 
tive April 1, 1942 between pages V and X, inclnsive. 


Section C—Union Membership 

All emplovees covered by this agreement shall be 
members of Loca] #845, I. A. of M., Las Vegas, 
Nevada, and shall maintain their membership in 
said Local #845 during the hfe of this agreement. 


Section D—New Employees 

New employees shall be secured through the 
Union, if the Union is unable to furnish competent 
men within 96 hours, then the company may secure 
them from other sources, provided they obtain a 
work clearance from the Union before going to work 
and comply with Union membership requirements 
within fifteen (15) days after going to work. 


ARTICLE II. 


Section A—Company Rules 

Company rules, if and when they affect employees 
covered by this agreement, shall be subject to the 
provisions of the agreement. 
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Section B—Nondiscrimination 

The company agrees not to discriminate In any 
way against any employee for Union Activities, 
providing that such activities are in accordance 
with the Provisions of the Agreement. 


ARTICLE IL 


Section A—Report Time 

Any employee ordered to report for work and 
who is not ‘put to work shall be paid four (4) hours 
at the hourly rate in effect for the day in which 
the incident occurs. Any employee who is not noti- 
fied by quitting time not to report for work on his 
reeular shift shall be considered as being ordered 
to report for work. 


Section B—Premium Pay 


On any shift that starts between 6:00 a. m. and 
8:00 a.m., whether it be the first or second shift, 
no premium will be paid and on the fourth shift 
a 15% premium will be paid over the wages shown 
in this agreement. 


In the event this operation should be regulated 
to a three shift operation, no premium will be paid 
on the first shift, a 10% premium will be paid on 
he second, and a 15% premium will be paid on 
the third shift. 


Section C—Luneh Period 


All lunch periods shall be thirty (30) minutes on 
employees time. 
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Section A—Hours of Labor 

Standard work day and week: 

Five (}) eight (8) hour shifts sha!l constitute a 
regular work week. <All time worked in excess 
of eight (8) hours in any one day shall be paid 
for at one and one half (114) times the hourly rate. 
Time and one half (114) times the regular hourly 
rate shall be paid for the sixth (6th) consecutive 
day. Double the regular hourly rate shall be paid 
for the seventh (7th) consecutive day of the regular 
work week. 


Section B 

Until the President of the United States of 
America shall proclaim that the national emergency 
no longer exists, the overtime provisions set up by 
the President’s directive and interpreted by the 
Department of Labor shall apply. 


Section C—Holidays 

The following days shall be paid for at one and 
one half (114) times the regular rate—New Year’s 
Day, Memorial Day, Fourth of July, Labor Day, 
Thanksgiving Day, and Christmas Day. 


When any of the holidays named in this article 
fall on Sunday, then the day observed by the State 
or Federal Government sha]] be considered a holiday 
and paid for as such. 


When holidays fall on emplovees’ regular sched- 
uled work day and are not worked at the request 
of the employer, the emplovee shall be paid for that 
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day at the regular straight time rate; but if the 
holiday falls on an employee’s regular day off, the 
eniployee will not be paid for that day. 


Section D—Vacation 

Employees covered by this agreement, and who 
have been in the service of the Company for a 
period of one year, shall be given one week vacation 
with pay, at the employee’s regular weekly rate. 


For employees who have been in the service of 
the Company for a period of three years, they shall 
be given two weeks vacation with pay, at the em- 
ployee’s regular weekly rate. 


At the end of each year’s service, thereafter, the 
employees shall be given a vaeation as defined above. 


The time that vaeation is to be taken shall be 
decided by the Company and the employee. Forty 
(40) weeks worked, in a twelve-month period, shall 
constitute a year’s service within the meaning of 
the Article. 


ARTICLE V. 


Section A—Seniority 

Seniority shall apply in all cases, when the senior 
employee is competent. The Company and the Union 
shall judge the competency of the employee. Any 
employee in company service for sixty (60) days 
shall be considered as having established his com- 
peteney and given v seniority rating retroactive to 
his employment date. 


Section B—Discharges 
No employee shall be discharged or layed off for 
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any other than a justifiable cause. Any employee 
shall have the right to appeal his discharge or 
lay-off through the Grievance Procedure established 
by the Provision of the Agreement. All grievanecs 
must be presented by the emplovee in writing to 
Union and employer within five (5) days of dis- 
eharge or lay-off. If reinstated. he shall be paid 
for all time lost by the reason of said discharge 
or lay-off. 


In all cases of termination of service, whether it 
be discharge, lay-off, or resignation, the emplovee 
shall be given a copy of his termination of service 
slip, which shall.state the reason for termination. 


Section C-—Dispute and Grievance 

Any dispute or grievance affecting employces 
covered by this Agreement that cannot be settled 
by the Company and the representative of the Union 
within three (3) days shall be submitted to the 
concihation service of the U. 8S. Department of 
Labor. 


Section D—Aimed Forces 

As to the reemplovment of emplovees of the Coi- 
pany inducted into the land or naval forces of the 
United States, as a result of the operation of the 
‘Selective Training and Service Act of 1940°* or 
the ‘‘National Guard and Reserve Officers’ Mobili- 
zation Act’’, Public Act No. 783 and Public Reso- 
lution No. 96, Seventy-Sixth Congress, the Company 
will comply with Federal and State Laws relating 
there to. As to reeinplevment of anv ether eni- 
ployees who enter active service in the land or naval 


316 Wells, Inc., a Corporation, vs. 


forces of the United States by enlistment and as to 
whom no such Federal or State Laws have been 
enacted, the Company and the Union will use their 
best efforts to seeure for such enlisted employees’ 
advantages equal to those provided by law for em- 
ployees inducted into sueh forces. 


ARTICLE VI. 
Section A 
This agreement shall be binding on the Company, 
its successors or assignees, and the parties hereto. 


ARTICLE VII. 


Section A—Duration of Agreement 

This agreement shall be in full force and effect 
for a period of one year from date of signing, and 
shall remain in effect from year to year thereafter, 
unless either party signatory to this Agreement 
serves notice upon the other party, in writing, thirty 
(30) days prior to the anniversary date, and such 
notice sha!l state the desired changes, whether it he 
to change or modify any section or sections thereof, 
or to terminate the Agreement. Negotiations shall 
start within ten (10) days of receipt of said notice. 
The Agreement shall remain in full foree and effect 
during negotiations, and if the agreement is not 
renewed by the termination date, then the hfe of 
the agreement shall be extended for a period of 
thirty (80) days, and shall be in full foree and 
effect during the said thirty days extension, and if 
agreement is not reached in this thirty (30) day 
extension period this agreement will terminate. 


2 
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(Minimum) Wage Schedule 
Foreman shall be paid $.125 (121%c) per hour 
more than the highest wage rate under their super- 


vision. 
Machinist Diesel Specialist...... $1.75 per hour 
Mechanics Assistant ........... 1.25 per hour 
(C7 1.50 per hour 


Agreed to and signed this 16th day of May, 1944. 
For the Company: 
/s/ J. W. WELLS 
For the Union: 
/s/ GLEN O. ANDERSON, 
Business Agent, Local #845. 
/s/ T. EK. MeSHANE, 
Grand Lodge Representative. 


[Endorsed]: Admitted Aug. 24, 1945. 


BOARD EXHIBIT No. 7 


Western Union Telegraph Form 
Oct. 30, 1944 
Joe Wells 
c/o Las Vegas Vuleanizing Shop 
911 South Main St. 
Las Vegas. 
Important That You Meet Me Here at Onee. 
Wire When You Can Be Here. 
T. E. McSHANE 
Overland Hotel. 
[Endorsed]: Admitted Aug. 24, 1945. 
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BOARD EXHIBIT No. 8 
Western Union Telegraph Form 
1944 Nov 1 PM 6 26 
KHA361 NL PD-WUX Henderson Nev 1 


T’ EK McShane, 
Overland Hotel Reno Nev. 


You Promised at Least ‘’en Days Notice Before 
Meeting Impossible to Get Away for at Least Two 
Weeks Will Be in Inyokern Salt Lake City and 
Denver in the Meantime Will Contact You When 
Available. 


J. W. WELLS. 


[Endorsed]: Admitted Aug. 24, 1945. 


RESPONDENT EXHIBIT No. 1 


Auto Mechanic Local 801 
International Association of Machinists 
AS on: 

Reno, Nevada. 


Dee. 18, 1944. 


To Whom It May Concern: 

We the undersigned, employees of Wells Ine. 
Reno, Nevada, do here-by authorize the Interna- 
tional Association of Machinists A. F. of L. Local 
801, known as the Machinists Union, to act as our 
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sole bargaining agent in all matters pertaining to 
wages and working conditions. 

Signed by 

/s/ CHAS. HAVERLAND 

/s/ ORAN ELLIS 

/sf/ HK. J. STAATS 

/s/ RALPH MUDGE 

/s/ D. A. JENSON 

/s/ 8S. EK. TOWER 

/s/ M. McCLOUD 

/s/_ H. S. CASINELLA 

/3/ kk. BH. WILSON 

/s/ A. B. GANDRUD 

/s/ legible 

/s/ JAMES D. HARRISON 

/s/  Lllegible 

/s/ C. H. McBRIDE 

/s/ RAY REISBECK 

/s/ JACK BENTON 


(Received—Date Illegible—N. L. B.) 
[Endorsed]: Admitted Aug. 24, 1945. 


RESPONDENT’S EXHIBIT No. 2(a) 
Authorization 


I do hereby designate Locai +801 International 
Association of Machinists, Reno, Nevada, as iv 
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sole bargaining Agent, in all matters pertaining to 
wages and working conditions. 


Date June 3, 1944. 


/sf/ RAY O. FALK 
Witness: 


/s/ GHO. BE. MeKAY 
[Endorsed]: Admitted Aug. 25, 1945. 


RESPONDENT'S EXHIBIT No. 2(hb) 


Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 


sole bargaining Agent, in all matters pertaining to 
wages and working conditions. 


Date June 3, 1944. 


/s/ JACK BENTON 
Witness: 


/3s/ GHO. E. McKAY 
[Endorsed]: Admitted Aug. 25, 1945. 


RESPONDENT’S EXHIBIT No. 2(e) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
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sole bargaining Agent, in all matters pertaining to 
wages and working conditions. 

Date 6-3, 1944. 


/s/ S. A. WILLIAMS 
Witness: 
/3s/ GEO. I. McKAY 


[Endorsed]: Admitted Aug. 25, 1945. 


RESPONDENT'S EXHIBIT No. 2(d) 
Authorization 


I do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining Agent, in all matters pertaining to 
wages and working conditions. 


Date 12-25, 1944. 


/s/ O. A. JANSEN 
Witness: 
/s/ RALPH MUDGE 


[Endorsed]: Admitted Aug. 25, 1945. 


RESPONDEN''’S EXHIBIT No. 2(e). 
Authorization . 


I do hereby designate Local #801 Iivternational 
Association of Machinists, Reno, Nevada, as my 


322 Wells, Inc., a Corporation, vs. 


sole bargaining Agent, in all matters pertaining to 
wages and working conditions. 


Date 10-4, 1944. 
/s/ DEWEY A. LAMBERT 
Witness: 
/s/ MELVIN JAKOMIET 


[Mindorsed]: Admitted Aug. 25, 1945. 


RESPONDENT’S EXHIBIT No. 2(f) 


Authorization 


1 do hereby designate Local #801 International 
Association of Machinists, Reno, Nevada, as my 
sole bargaining Agent, in all matters pertaming to 
wages and working conditions. 


Date 6/3, 1944. 


/s/ O. A. RICHER 
Witness: 
/s/ GHO. EH. MeKAY 


[Endorsed]: Admitted Aug. 25, 1945. 
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In the United States Circuit Court of Appeals 
in and for the Ninth Cireunt 


No. 11388 


WELLS, INC., a corporation, 
Petitioner, 


VS: 


NATIONAL LABOR RELATIONS 
BOARD, 


Respondent. 


PETITION FOR REVIEW 


PETITION FOR REVIEW OF DECISION OF 
NATIONAL LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Cireuit: 


Comes now Wells, Inc., a corporation organized 
and existing under the laws of the State of Nevada, 
and files its petition, pursuant to the provisions of 
Section 10 of the Act of Congress, of July 5, 1935 
(Ch, 372, 49 Stat. 453), known and cited as the 
National Labor Relations Act, for the review of the 
decision and order of the National Labor Relations 
Board entered at Washington, D. C., cn June 12, 
1946, ordering that petitioner cease and desist fram 
certain practices denominated by said board as 
“unfair labor practices,’’ reinstate oie employee 
(foreman) with back wages, and respectfully shows 
to this court: 
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IL, 
JURISDICTION 


That petitioner is a corporation organized and ex- 
isting under the laws of the State of Nevada; that 
its primeipal office and place of business is in the 
city of Reno, State of Nevada. 


That respondent, National Labor Relations 
Board, is an agency of the government of the 
United States of America, created pursuant to the 
Act of Congress of July 5, 1935 (Chapter 372, 49 
Stat. 453) commonly known, referred to, and cited 
as the National Labor Relations Act; that said 
board has an office and a Regional Director at San 
Francisco, State of California, within the Ninth 
Circuit and within the jurisdiction of this court; 
that as well hereinafter more fully appear, the so- 
ealled unfair labor practices in which it is alleged 
in this proceeding that petitioner has been engaged, 
all occurred in Reno, State of Nevada. within the 
Ninth Cireuit and within the jnrisdiction of this 
court. 


Wc 


STATEMENT OF PROCEEDINGS 


(a) Filing of charges: That on the 9th day of 
August, 1945, the International Association of Ma- 
chinists filed with ihe Regional Director of the 
Natienal Labor Relations Board at San Francisco, 
California, charges to the effect that petitioner had 
engaged and was engaging mn unfair labor practices 
' within the meaning of said National Labor Rela- 
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tions Act at Reno, State of Nevada, contrary to 
said act. 


(b) Complaint and its contents: That there- 
after on the 9th day of August, 1945, the beard 
issued its complaint against the petitioner in sub- 
stance alleging: 


That petitioner was a corporation with its prin- 
cipal office and place of business at Reno. State 
of Nevada. hat it is a common carrier of freight 
by motor truck in the states of Nevada and ‘¢ ali- 
fornia; that the Wells, Inc., a corporation, in the 
course and conduct of its business, transports and 
continuously has transported substantial amounts 
of freight from points in Nevada to points in Cali- 
fornia and from points in California to points in 
Nevada. ‘That on the 31st day of January, 19-5, 
the company terminated the employment of one 
Jack Benton solely because of his membership in 
and activities on behalf of the Union. Further, 
that the company has refused reinstatement of the 
said Jack Benton. 


Said complaint further alleged that the company 
has interfered with, restrained and coerced its em- 
ployees and did interfere with, restrain end coerce 
its employees in the exercise of their rights as 
guaranteed in Section 7 of the Act, and thereby is 
engaging in unfair labor practices within the mean- 
ing of Section 8, subdivision 1, of the Act. It is 
further alleged that the company refused to bar- 
gain, and has engaged in and is now engaging in 
unfair labor practices as defined in Section 8, sub- 
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division 5, of the Act. That by its discriminatory 
discharge of Jack Benton, that it was engaged in 
unfair labor charges within the meaning of Section 
8, subdivision 3, of the Act. 


(c) Answer and its contents: That thereafter 
on the 16th day of August, 1945, the petitioner filed 
its answer admitting that it was a corporation en- 
gaged in interstate commerce, but denving gener- 
ally and specifically the allegations of the complaint 
charging the commission of unfair Jabor practices. 


(d) Proceedings before the trial examiner: 
That thereafter a hearing was conducted before 
Howard Meyers, Esq., a trial examiner appointed 
by the board to hear said cause. That on or about 
the 17th day of October, 1945, the said Howard 
Meyers made and entered his Intermediate Report 
which he filed with the National Labor Relations 
Board. 


(e) Order transferring case to Natitonal Labor 
Relations Board: That subsequent to the filing of 
said report the National Labor Relations Board 
made and entered its order transfevring to and 
continuing said case before the Board. 


(f) Filing objections and brief: That there- 
after and on or about the 17th day of November, 
1945, this petitioner filed its objections to the inter- 
mediate report, recommendations and findings of 
fact and conclusions of trial exannner. That peti- 
tioner also filed its written brief m support of its 
objections to the intermediate report, recommenda- 
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tions, findings of fact and conclusions of trial 
examiner, 


(2) Order and decision of the board: That 
thereafter on the 12th day of June, 1946, the board 
entered its order and decision in the above entitled 
eause, containing findings of fact wlich were 
against the contentions of this petitioner on prac- 
tically all of the material and controversial issues, 
which findings are not supported by nor based upon 
evidence in said cause; however, said decision and 
order was not unanimons, but one of the members 
thereof, the Honorable Gerard D. Reilly, entered 
his dissent, in which he stated he could not accept 
the conelusion of the majority that this petitioner 
discharged the said foreman, Benton, because of his 
desire to discourage union membership in the rank 
and file union employees. And further, that he 
could not aecept the decision of the majority 
this discharge was violating Section 8 (3) of this 
Act. That the majority of the Board mace its con- 
clusions of law which are contrary to the Act, and 
particularly in respect to the discharge of the foxre- 
man, Benton. That such conclusions are without 
legal basis in the record of said cause. The long 
established principle of imputing to the employer 
of responsibility for the acts and statements of 
supervisory employees cannot longer prevail if, as 
the majority opinion provides, foremei are free to 
engage in union activities in behalf of a yank and 
file union. The majority of the board by directing 
the reinstatement of Benton adopts the principle 
that an employer cannot discharge a foreman be- 
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eause of his activities in organizing a union among 
the vank and file of the employees. This principle 
is not in accordance with the National Labor Re- 
lations Act. It is essential for the preservation of 
employees’ freedom in joining labor organizations 
ov selecting the bargaining representatives of their 
choice that they not be interfered with in this right 
by a supervisor or foreman of the management. 


That said decision in effect found petitioner 
euilty of the unfair labor practices charged in the 
complaint; it in effect required petitioner to cease 
and desist from said so-called unfair labor prac- 
tices, and requiring petitioner to reinstate the said 
Benton with back pay; it further required this 
petitioner to post notices in conspicuous places, 
stating that in effect it would cease and desist from 
unfair labor practices; further, to notify the office 
of the Regional Director of the National Labor 
Relations Board at San Francisco, California, as to 
what steps petitioner has taken to comply with said 
order. 


This petitioner has notified the office of the Re- 
gional Director of the National Labor Relations 
Board of San Francisco, California by telephone 
as well as letter that it is filing with this court a 
petition for review. 


That a true copy of said petition and order is 
attached hereto and marked Exhibit *‘A’’, and 
imade a part of this petition. 


(h) Petitioner’s reasons for noncompliance: 
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That the office of the Regional Director of the Na- 
tional Labor Relations Act has been advised of the 
petitioner’s reasons for noncompliance with the 
order as hereinafter set forth: 


1. The board’s findings of fact as to unfair labor 
practices are not supported by adequate or sub- 
stantial evidence and the evidence affords nu rea- 
sonable basis therefor. 


2. That the discharge of Benton was not in vio- 
lation of Section 8 (3) of the National Labor Rela- 
tions Act or any provision of said act. 


3. That there is no evidence to support the find- 
ings that Benton’s discharge was to discourage 
membership in the rank and file union. That the 
foreman, Benton, had the right and power to hire 
and discharge, which power he exercised, and, 
therefore, any activity on the part of Benton on 
behalf of the rank and file union is proseribed by 
the act. ‘Therefore, the petitioner had a right to 
discharge said Benton. The petitioner was under 
an affirmative duty to terminate coercive activity 
of its representative interfering with its employees’ 
freedom of self organization. 


2 


IT. 


ASSIGNMENTS OF ERROR 


Petitioner, as a basis for review, makes the foi- 
lowing assignments of error, to-wit: 


(1) That the petitioner, by the discharge of the 
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foreman, Benton, discouraged membership in the 
rank and file of the union in violation of Section 
SQ) 07 the act. 


(2) The finding that the petitioner diserimi- 
nated as to the hire and tenure of foreman, Ben- 
ton’s, employment thereby discouraging member- 
ship in the rank and file of the union employees. 


(3) The finding that the petitioner interfered 
with, restrained and coerced its employees in viola- 
tion of the rights guaranteed in Section 7 of the 
act, and further, that the respondent has engaged 
in and is engaging in unfair labor practices within 
the meaning of Section 8-1 of the act. 


IV. 


PRAYER. 


Wherefore, petitioner petitions this court for a 
review of the decisions, findings and order of the 
National Labor Relations Board dated June 12, 
1946, and prays: 


(1) That a copy of this petition and of the 
process of this court be served upon the respondent, 
National Labor Relations Board, as provided hy 
Section 11-5 of the National Labor Relations Act. 


(2) That the National Labor Relations Board 
be directed and required by an appropriate order 
of this conrt, forthwith, to certify and file with 
this court, pursuant to Section 10 (f) of the Na- 
tional Labor Relations Act, a transeript of the 
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entire record in the proceedings, including therein 
the trial exammer’s report and findings upon the 
facts, including all exhibits and the originals of all 
papers filed with the board from which the com- 
plaint was formulated and issued. 


(3) hat this petititon for review be preferred 
and heard and determined expeditiously, as pro- 
vided in Section 11 (1) of the National Labor Rela- 
tions Act. 


(4) That the said decision, findings and ordez, 
and the mandatory and injunctive requirements and 
provisions thereof as to the petitioner be each and 
in all respects annulled, vacated, and set aside. 


(5) That the National Labor Relations Board 
be ordered and directed to dismiss the complaint 
and proceedings. 


(6) That the petitioner shall have such other 
and further relief as may be just and proper in the 
premises. 


Dated this 18th day of July, 1946. 


WELLS, INC. 
By LOUIS H. CALLISTER, 
Attorney. 


State of Nevada 
County of Washoe—ss: 

Howard A. Wells, being first duly swern on oath, 
deposes and says: That he is the Vice President 
of Wells, Inc., the petitioner herein named, and as 
such makes this vevification; that he has read the 
foregoing petition, knows the contents thereof, and 


Ca) 
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the same is true cf his own knowledge except as to 
matters therein alleged on information and belief, 
and as to such matters he believes them to be true. 


/s/ HOWARD A. WELLS. 


Subscribed and sworn to before me this 17th day 
of July, 1946. . 

(Seal) /s/ MARGARET A. LEHMAN, 

Notary Public residing at Reno, Nevada. My 
Commission Expires: July 31, 1948. 


[Endorsed]: Filed July 18, 1946. 


re 


[Title of Circuit Court of Appeals and Cause. ] 


POINTS RELIED UPON IN SUPPORT OF 
PETITION FOR REVIEW 


1. That the National Labor Relations Board 
crred in finding that the petitioner, by the discharge 
of the foreman, Benton, discouraged membership 
in the rank and file of the union in violation of 
Section 8 (3) of the National Labor Relations Act. 


2. That the National Labor Relations Board 
erred in finding that the petitioner discriminated 
as to the hire and tenure of Foreman Benton’s em- 
plovment, which thereby discouraged membership 
in the rank and file of the union employees. 


3. That it erred in directing this petitioner to 
offer Jack Benton immediate and full reinstate- 
ment to his former or a substantially equivalent 
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position without prejudice to his seniority or other 
rights and privileges. 

4. That the National Labor Relations Board 
erred in directing the petitioner to make whole Jack 
Benton for any loss of carnings he may have suf- 
fered by reason of the respondent’s discrimination 
against him, by payment to him of a stim of money 
equal to the amount he normally would have earned 
as wages from the date of his discharge to the date 
ef the respondent’s offer of reinstatement, less his 
het earnings during such period. 


). That the National Labor Relations Board 
erred in finding that the petitioner interfered with, 
restrained and coerced its employees and did cer- 
tain acts in violation of the rights guaranteed in 
Section 7 of the National Labor Relations Act. 


6. That the National Labor Relations Board 
erred in finding that the respondent had engaged 
ind is engaging in unfair labor practices within the 
meaning of Section 8, paragraph one, of the Na- 
tional Labor Relations Act. 


7. That the National Labor Relations Act here- 
inabove referred to is the act of July 5, 1935, C. 
372; 49 Stat. 449; 29 USCA, paragraph 151-166. 


Dated this 27th day of September, 1946. 
WELLS, INC., 


By LOUIS H. CALLISTER, 
Attorney. 


[Endorsed]: Filed Sept. 30, 1946. 
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[Title of Circuit Court of Appeals and Cause.] 


ANSWER OF THE NATIONAL LABOR RELA- 
TIONS BOARD TO PETITION FOR RE- 
VIEW OF ITS ORDER AND REQUEST 
FOR ENFORCEMENT OF SAID ORDER 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Cireuit: 


Comes now the National Labor Relations Board, 
and, pursuant to the National Labor Relations Act 
(49 Stat. 449, U.S.C. Supp. V, Title 29, Sec. 151, 
et seq.), herein called the Act, files its answer to 
the petition to review and set aside a Decision and 
Order issued by the Board against Wells, Inc., Reno, 
Nevada, petitioner herein, and its request for en- 
forcement of said Decision and Order. 


1. The Board admits the allegations contained 
in paragraph I of the petition for review. 


2. Answering the allegations contained in sub- 
paragraphs (a) to (f), inclusive, of paragraph IL 
of the petition for review, the Board prays refer- 
ence to the certified transcript of the record, filed 
herewith, of the proceedings heretofore had herein, 
for a full and exact statement of the pleadings, 
evidence, findings of fact, conclusions of law, and 
order of the Board, and all other proceedings had 
in this matter. 


3. Answering the allegations contained in sub- 
paragraph (g) of paragraph II of the petition for 
review, the Board prays reference to the certified 
ivanseript of the record, filed herein, of the proceed- 
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ings heretofore had herein, for a full and exact 
statement of the pleadings, evidence, findings of 
fact, conclusions of law, and order of the Board, and 
all other proceedings had in this matter. And fur- 
ther answering the allegations contained in sub- 
paragraph (@) of paragraph II of the petition for 
review, the Board denies each and every allegation 


of error contained therein. 


4. The Board denies each and every allegation 
of error contained in subparagraph (h) of para- 
graph IL and in paragraph IIT of the petition for 
review, and each and everv subparagraph thereof. 


D. Further answering, the Board avers that the 
proceedings had before it, the findings of fact, con- 
elusions of law, and order of the Board were and 
are in all respects valid and proper under the Act. 


Wherefore, having answered each and every alle- 
gation contained in the petition for review, the 
Board requests this Court to deny petitioner’s 
prayer that the Decision and Order of the Board be 
set aside. 


Further answering, the Board, pursuant to Sec- 
tion 10 (e) of the National Labor Relations Act, 
respectfully requests this honorable Court for en- 
forcement of its order issued against petitioner on 
June 12, 1946, in the proceeding designated on the 
records of the Board as Case No. 20-C-1306, en- 
titled: ‘‘In the Mattcr of Wells, Inc., and Inter- 
national Association of Machinists.’’ 
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6. In support of this request for enforcement 
of its order, the Board respectfully shows: 


(a) Wells, Inc., a Nevada corporation, engaged 
in business within this judicial circuit. This Court 
has jurisdiction of the petition for review herein 
and of this request for enforcement by virtue of 
Section 10 (e) and (f) of the Act; 


(b) Upon proceedings had in said matter, as 
more fully shown by the entire record thereof, cer- 
tified by the Board and filed with this Court herein, 
to which reference is hereby made, and including 
a complaint, answer, hearing for the purpose of 
taking testimony and receiving other evidence, Trial 
Examiner’s report and exceptions filed thereto, and 
briefs filed in support thereof, the Board, on June 
12, 1946, duly stated its findings of fact and conclu- 
sions of law and issued its order directed to peti- 
tioner and its officers, agents, successors, and assigns. 
So much of the aforesaid order as relates to this 
proceeding provides as follows: 


ORDER 


Upon the entire record in the case, and pursuant 
to Section 10 (c) of the National Labor Relations 
Act, the National Labor Relations Board hereby 
orders that the respondent, Wells, Inc., Reno, 
Nevada, and its officers, agents, or successors and 
assigns, shall: 


1. Cease and desist from: 


(a) Discouraging membership in International 
Association of Machinists, or any other labor organ- 
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ization, by discharging or refusing to reinstate any 
of its employees, or by discriminating in any other 
manner in regard to their hire or tenure of em- 
ployment ; 


(b) Threatening employees with economic re- 
prisal because of their activities on behalf of the 
above-named or any other labor organization ; 


(ec) Interrogating employees concerning their 
membership or other activities in or on behalf of 
the above-named or any other labor organization; 


(d) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
of the right to self-organization, to form labor or- 
ganizations, to join or assist the above-named or 
any other labor organization, to bargain collectively 
through representatives of their own chodsing, and 
to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protec- 
tion as guaranteed in Section 7 of the Act. 


2. Take the following affirmative action, which 
the Board finds will effectuate the policies of fhe 
Act: 


(a) Offer to Jack Benton immediate and full 
reinstatement to his former or a_ substantially 
equivalent position without prejudice to Ins senier- 
ity or other rights and privileges; 


(b) Make whole Jack Benton for any loss of 
earnings he may have suffered by reason of the 
respondent’s discrimination against him, by pay- 
ment to him of a sum of money caual te the amount 


fa 
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he normally would have carned as wages from the 
date of his discharge to the date of the respondent’s 
offer of reinstatement, less his net earnings during 
such period; 


(c) Post at its plant at Reno, Nevada, copies of 
the notice attached hereto, marked ‘‘ Appendix A.”’ 
Copies of said notice, to be furnished by the Re- 
gional Director for the Twenticth Region, shall, 
after being duly signed by the respondent’s repre- 
sentative, be posted by the respondent immediately 
upon receipt thereof, and maintained by it for sixty 
(60) consecutive days thereafter, in conspicuous 
places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps 
shall be taken by the respondent to insure that said 
notices are not altered, defaced, or covered by any 
other material ; 


(d) Notify the Regional Director for the Twen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the respondent 
has taken to comply herewith. 


(c) On June 12, 1946, the Board’s Decision and 
Order was duly served upon the petitioner. 


(d) Pursuant to Section 10 (e) and (£) of the 
Aet, the Board has certified and filed with this Court 
a transcript of the entire record in the proceeding. 


Wherefore, the Board prays this Honorable 
Court that it cause notice of the filing of this answer 
and request for enforcement, and the fling of the 
cortified transeript of the entire record in said pro- 
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ceeding, to be served upon petitioner, and that this 
Court take jurisdiction of the proceeding and of 
the questions to be determined therein, and make 
and enter upon the pleadings, evidence, and pro- 
ceedings set forth in the entire certified record of 
said proceedings, and upon the order set forth heve- 
inahove, a decree denying the petition to review and 
set aside and enforcing in whole said order of the 
Board, and requiring petitioner and its officers, 
agents, stecesso1s, and assigns to comply therewith. 
The Board further prays that this Honorable Court, 
in enforcing said order, shall provide that the afore- 
mentioned notice to be posted by petitioner, marked 
‘“Appendix A’’, shall specifically recite that the 
Board’s order has been enforeed by a decree of this 
Court so that the introductory clause of the notice 
shall read as follows: ‘‘Appendix A, Notice to all 
Employees, Pursuant to a Decision and Order of 
the National Labor Relations Board, as enforced 
by a decree of the United States Cireuit Court of 
Appeals, and in order to effectuate the policies of 
the National Labor Relations Act, we hereby notify 
our employees that.’’ 


/s/ A. NORMAN SOMERS, 


Assistant General Counsel, 
National Labor Relations 
Board. 


Dated at Washington, D.C., this 6th day of Sep- 
tember, 1946. 
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“APPENDS N 


Notice to All Employees Pursuant to 
a Decision and Order 


of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Re- 
lations Act, we hereby notify our employees that: 

We will not discourage membership in Interma- 
tional Association of Machinists, or any other labor 
organization, by discharging or refusing to re- 
instate any of our employees, or by discriminating 
in any other manner in regard to their hire or tenure 
of employment or any term or condition of em- 
ployment. 


We will not threaten our employees with economic 
reprisal because of their activities on behalf of the 
above-named or any other labor organization. 


We will not interrogate our employees concern- 
ing their membership or other activities in or on 
behalf of the above-named or any other labor or- 
ganization. 


We will offer to Jack Benton immediately and 
full reinstatement to his former or a substantially 
equivalent position without prejudice to any semor- 
ity or other rights and privileges previously en- 
joyed and make him whole for any loss of pay 
suffered as a result of the discrimination. 


We will not in any manner interfere with, re- 
strata, or coeres our eraployees in the exereise of 
their right to self-organization, to join or assist the 
above-named ov any other labor organization, to 
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bargain collectively through representatives of their 
own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other 
mutual aid or protection. 


All our employees are free to become or remain 
members of the International Association of Ma- 
chinists, or any other labor organization. 


WELLS, INC.,, 


(Representative) (Title) 


This notice must remain posted for 60 days from 
the date hereof, and must not be alter, defaced, or 
eovered by any other material. 


District of Columbia—ss. 

A. Norman Somers, being first dulv sworn, states 
that he is Assistant General Counsel of the National 
Labor Relations Board, respondent and petitioner 
herein, and that he is authorized to and does make 
this verification in behalf of said Board; that he 
has read the foregoing answer and petition for en- 
foreement and has knowledge of the contents there- 
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of; and that the statements made therein are true 
to the best of his knowledge, information and belief. 


/s/ A. NORMAN SOMERS, 
Assistant General Counsel. 


Subscribed and sworn to before me this 6th day 
of September, 1946. 
[Seal] /s/ KATHRYN B. HARRELL, 
Notary Public, District of 
Columbia. 
My commission expires March 7, 1947. 


[Endorsed]: Filed Sept. 10, 1946. 


a 


[Title of Cirenit Court of Appeals and Cause. ] 


ANSWER AND REPLY TO PETITION FOR 
REVIEW OF RESPONDENT’S ORDER 
AND REQUEST FOR ENFORCEMENT OF 
SAID ORDER 


Comes now the petitioner in the above entitled 
action, Wells, Inc., and in answer to the National 
Labor Relations Board, respondent’s, answer and 
petition for review of its order and request for 
enforcement of said order, admits, denies and alleges 
as follows: 


1. That heretofore it has filed its petition in the 
above entitled cause, for a review of the decision 
of the National Labor Relations Board in respect 
to the order as set forth in said answer and petition 
of the respondent. That said petition is referred 
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to and expressly made a part of this answer and 
reply. 


2. That said order of said National Labor Re- 
lations Board, the respondent herein, is not sup- 
ported by adequate or substantial evidence, and 
that the evidence in said cause affords no reason- 
able basis therefor. 


3. That there is no adequate or substantial evi- 
dence or any evidence whatsoever that affords a 
reasonable basis for the finding and order that the 
petitioner interfered with and restrained its em- 
ployees in violation of the rights guaranteed in 
Section 7 of the National Labor Relations Act; and 
further, that the petitioner had engaged in and is 
engaging in unfair labor practices in the meaning 
of Section 8, and particularly paragraph one, of 
the National Labor Relations Act. 


4. That the discharge of the said foreman, Ben- 
ton, was not in violation of Section 8 (8) of the 
National Labor Relations Act. That the board is 
not entitled to enforcement of its orders for the 
reasons hereinabove stated. 


5. This petitioner denies generally and speci- 
fically each and every allegation contained in para- 
eraph five of respondent’s answer. 


6. Petitioner alleges that said order is invalid 
and without force or effect by reason of the fact 
that it 1s based upon findings which are not sup- 
ported by evidence; that said order and finding in 
respect to the reinstatement of said Benton is in 
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violation of and contrary to the provisions of the 
National Labor Relations Act. 


Wherefore, petitioner prays: 


1. That the request for enforcement of said 
order by the National Labor Relations Board be 
denied. 


2. That the said decision, findings and order, and 
the mandatory and injunctive requirements and 
provisions thereof as to the petitioner be each and 
in all respects annulled, vacated, and set aside. 


3. That the National Labor Relations Board be 
ordered and directed to dismiss the complaint and 
proceedings. 


4. "That the petitioner shall have such other and 
further relief as may be just and proper in the 
premises. 


Dated this 27th day of September, 1946. 


WELLS, INC., 
By LOUIS H. CALLISTER, 
Attorney. 


State of Nevada, 
CoumiysO0 2.1 4nee —Sss. 

Howard A. Wells, being first duly sworn, states 
that he is vice president of Wells, Inc., petitioner 
herein, and that he is authorized to and does make 
this verification in behalf of said Wells, Inc.; that 
he has read the foregoing Answer and Reply and 
has knowledge of the contents thereof; and that the 
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statements made therein are true to the best of his 
knowledge, information and belief. 


/s/ HOWARD A. WELLS, V. P., 


Subseribed and sworn to before me this 28th day 
of September, 1946. 
[Seal] /s/ MARGARET A. LEHMAN, 
Notary Public. 
Residing in Reno, Nevada. 
My commission expires July 31, 1948. 


[Endorsed]: Filed Sept. 30, 1946. 


[Title of Cirenit Court of Appeals and Cause. } 


BOARD’S COUNTER-DESIGNATION OF 
RECORD. 


Comes now the National Labor Relations Board, 
the petitioner herein, and, in conformity with the 
revised rules of this Court, heretofore adopted, 
designates the following additional portions of the 
record to be printed: 


1. The following Board’s Exhibits: 2A to K, 
inclusive (authorizations designating Local No. 801, 
International Association of Machinists as sole bar- 
gaining representative); 5 (Letter, dated August 
8, 1944, addressed to Mr. Joe Wells); 7 (Telegram, 
dated October 30, 1944, addressed to Joe Vells). 

2. The following Respondent’s Exhibits: 1 (Pe- 
tition, dated December 18, 1944, signed by certain 
employees, designating Loeal No. 801, Internationa! 


346 Wells, Inc., a Corporation, vs. 


Association of Machinists as their sole bargaining 
representative). 


/3/ A. NORMAN SOMERS, 
Assistant General Counsel National Labor Rela- 
tions Board. 


Dated at Washington, D. C., this day of Octo- 
ber 1946. 


[ Endorsed]: Filed Oct. 8, 1946. 


[Title of Circuit Court of Appeals and Cause. ] 


PETITIONER’S AMENDED DESIGNATION 


Petitioner, Wells, Incorporated, hereby desig- 
nates the portions of the transcript in the case be- 
fore the National Labor Relations Board entitled: 
Wells, Incorporated and International Association 
of Machinists, Case No. 20-C-1306: 


1. Proceedings beginning at Page 3 of the first 
transcript, which includes Pages 1 to 171 inclusive. 
This includes the testimony of the following named 
witnesses : 


K. (. Apperson Jack Benton (Recalled) 
Jack Benton C. H. McBride 

George HK. McKay Jack Benton (Resumed) 
Glen OQ. Anderson H. B. Divine 

i, E. MeShane H. B. Divine (Recalled) 


2. Also to designate the second transcript which 
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includes Pages 173 to 216 inclusive, which tneludes 
the testimony of the followimg witnesses: 

J. W. Wells J.W. Wells 

Jack Benton 


together with the following: 


Oval Argument on Behalf of the National Labor 
Relations Board 


Oral Argument on Behalf of the Respondent 


fa) 


3. It is our purpose to designate the testimony 
and oral argument on behalf of the Board as well 
as on behalf of the Respondent in the two tran- 
scripts without any exception whatsoever. 


Boaid’s Exhibits: 
B-1 (a) through 1(e) B-6 


B-3 B-8 
B-4 

Respondent’s Exhibits: 
R-1 R-2 (d) 
R-2 (a) R-2 (e) 
R-2 (b) ike) (1) 
R-2 (c) 


4, Petitioner further designates the following to 
be included in the record: 


a. Intermediate report dated the 7th day of 
October, 1945. 

b. Exceptions of Respondent's (petitioner here! 
to intermediate report. 
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«. Decision and order of National Labor Rela- 
tions Board dated June 12, 1946. 


d. The petition for review, if the same is neces- 
sary for being included in transcript. 


e. Answer of National Labor Relations Board 
dated September 6, 1946. 


f. Petitioner’s reply to answer and request for 
enforcement of the National Labor Relations 
Board. 


[ Endorsed]: Filed Oct. 2, 1946. 


[Endorsed]: No. 11888. United States Cirenit 
Court of Appeals for the Ninth Cireuit. Wells, 
Ine., a Corporation, Petitioner, vs. National Labor 
Relations Board, Respondent, and National Labor 
Relations Board, Petitioner, vs. Wells, Inc., a Cor- 
poration, Respondent. Transcript of Record upon 
Petition for Review, and Petition to Enforce an 
Order of the National Labor Relations Board. 


Filed September 10, 1946. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


id 


